CITY OF AUSTIN

PURCHASING OFFICE

Self-Funded Medical Program, Stop-Loss Coverage,

 Pharmacy Benefit Management  


REQUEST FOR PROPOSAL NO: JSD0120 

FORM 0630: COMMERCIAL AND LEGAL CONTRACT TERMS


                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                         The terms listed herein are non-negotiable contract terms required by the City of Austin.  The successful Contractor will be required to sign an Agreement with the following Agreement terms.  An officer of the Contractor’s company must review, comment, and sign this document.  Place the completed and signed documents in Part 3 of your proposal.  Failure to agree to these standard Agreement terms may result in proposal being non-responsive.

Payment.   All proper invoices received by the City will be paid within thirty (30) days of receipt of the services or of the invoice, whichever is later.  The City may withhold or set off the entire payment or part of any payment otherwise due the Contractor to such extent as may be necessary on account of:

i.
delivery of defective or non-conforming deliverables by the Contractor;

ii.
third party claims, which are not covered by the insurance which the Contractor is required to provide, are filed or reasonable evidence indicating probable filing of such claims;

iii.
failure of the Contractor to pay Sub-contractors, or for labor, materials or equipment;

iv.
damage to the property of the City or the City’s agents, employees or Contractors, which is not covered by insurance required to be provided by the Contractor;

v.
reasonable evidence that the Contractor’s obligations will not be completed within the time specified in the Agreement, and that the unpaid balance would not be adequate to cover actual or liquidated damages for the anticipated delay;

vi.
failure of the Contractor to submit proper invoices with all required attachments and supporting documentation; or

vii
failure of the Contractor to comply with any material provision of the Agreement.

The awarding or continuation of this Agreement is dependent upon the availability of funding.  The City’s payment obligations are payable only and solely from funds appropriated and available for this Agreement.  The absence of appropriated or other lawfully available funds shall render the Agreement null and void to the extent funds are not appropriated or available and any deliverables delivered but unpaid shall be returned to the Contractor.  The City shall provide the Contractor written notice of the failure of the City to make an adequate appropriation for any fiscal year to pay the amounts due under the Agreement, or the reduction of any appropriation to an amount insufficient to permit the City to pay its obligations under the Agreement.  In the event of no or inadequate appropriation of funds, there will be no penalty nor removal fees charged to the City.

Notice is hereby given of Article VIII, Section 1 of the Austin City Charter which prohibits the payment of any money to any person, firm or corporation who is in arrears to the City for taxes, and of §5-1-2 of the Austin City Code of 1992, as amended, concerning the right of the City to offset indebtedness owed the City.

	
	Accepted as written
	
	
	Not Accepted as written.  See comments below


________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Federal Health Insurance Portability and Accountability Act of 1996 (HIPAA) Requirements.  Contractor in performing its duties under this Agreement receives individually identifiable protected health information as defined by HIPPA (referred to as “Protected Health Information” or “PHI’), from City and from City’s Agreements or enrollees, and creates, receives or uses PHI on the City’s behalf.  Contractor agrees to maintain the privacy and security of such PHI as required by all applicable laws and regulations, including but not limited to HIPAA and the privacy and security regulations adopted under HIPAA.  
	
	Accepted as written
	
	
	Not Accepted as written.  See comments below


________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Delays. The City may delay scheduled delivery or other due dates by written notice to the Contractor if the City deems it is in its best interest.  If such delay causes an increase in the cost of the work under the Agreement, the City and the Contractor shall negotiate an equitable adjustment for costs incurred by the Contractor in the Agreement price and execute an amendment to the Agreement.  The Contractor must assert its right to an adjustment within thirty (30) days from the date of receipt of the notice of delay.  Failure to agree on any adjusted price shall be handled under the Dispute Resolution process specified below.  However, nothing in this provision shall excuse the Contractor from delaying the delivery as notified.

	
	Accepted as written
	
	
	Not Accepted as written.  See comments below


________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Right to Assurance.  Whenever one party to this Agreement in good faith has reason to question the other party’s intent to perform, demand may be made to the other party for written assurance of the intent to perform.  In the event that no assurance is given within the time specified after demand is made, the demanding party may treat this failure as an anticipatory repudiation of this Agreement.

	
	Accepted as written
	
	
	Not Accepted as written.  See comments below


________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Default.  The Contractor shall be in default under the Agreement if the Contractor (a) fails to fully, timely and faithfully perform any of its material obligations under the Agreement, (b) fails to provide adequate assurance of performance, or (c) becomes insolvent or seeks relief under the bankruptcy laws of the United States.
	
	Accepted as written
	
	
	Not Accepted as written.  See comments below


________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Termination for Cause.  In the event of a default by the Contractor, the City shall have the right to terminate this Agreement for cause, by written notice effective fifteen (15) days, unless otherwise specified, after the date of such notice, unless the Contractor, within such fifteen (15) day period, cures such default, or provides evidence sufficient to prove to the City’s reasonable satisfaction that such default does not, in fact, exist.  In addition to any other remedy available under law or in equity in the event of a default by the Contractor, the City may remove the Contractor from the City’s vendor list for up to three (3) years and any offer submitted by the Contractor may be disqualified for up to three (3) years.   All rights and remedies under this Agreement are cumulative and are not exclusive of any other right or remedy provided by law.

	
	Accepted as written
	
	
	Not Accepted as written.  See comments below


________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Termination without Cause.  The City shall have the right to terminate this Agreement, in whole or in part, without cause upon written notice.  Upon receipt of a notice of termination, the Contractor shall promptly cease all further work pursuant to this Agreement, with such exceptions, if any, specified in the notice of termination.  The City shall pay Contractor, to the extent of funds appropriated or otherwise legally available for such purposes, for all work in progress and services performed and obligations incurred prior to the date of termination in accordance with the terms hereof.

	
	Accepted as written
	
	
	Not Accepted as written.  See comments below


________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Dispute Resolution.

A.
If a dispute arises out of or relates to this Agreement, or the breach thereof, the parties agree to negotiate prior to prosecuting a suit for damages.  However, this section does not prohibit the filing of a lawsuit to toll the running of a statute of limitations or to seek injunctive relief.  Either party may make a written request for a meeting between representatives of each party within fourteen (14) calendar days after receipt of the request or such later period as agreed by the parties.  Each party shall include, at a minimum, one (1) senior level individual with decision-making authority regarding the dispute.  The purpose of this and any subsequent meeting is to attempt in good faith to negotiate a resolution of the dispute.  If, within thirty (30) calendar days after such meeting, the parties have not succeeded in negotiating a resolution of the dispute, they will proceed directly to mediation as described below.

B. If the efforts to resolve the dispute through negotiation fail, or the parties waive the negotiation process, the parties may select, within thirty (30) calendar days, a mediator trained in mediation skills to assist with resolution of the dispute.  Should they choose this option, the City and the Contractor agree to act in good faith in the selection of the mediator and to give consideration to qualified individuals nominated to act as mediator.  Nothing in this Agreement prevents the parties from relying on the skills of a person who is trained in the subject matter of the dispute or an Agreement interpretation expert.  If the parties fail to agree on a mediator within thirty (30) calendar days of initiation of the mediation process, the mediator shall be selected by the Travis County Dispute Resolution Center (DRC).  The parties agree to participate in mediation in good faith for up to thirty (30) calendar days from the date of the first mediation session.  The City and the Contractor will share the costs of mediation equally.

	
	Accepted as written
	
	
	Not Accepted as written.  See comments below


________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Interpretation.   This Agreement is intended by the parties as a final, complete and exclusive statement of the terms of their agreement.  No course of prior dealing between the parties or course of performance or usage of the trade shall be relevant to supplement or explain any term used in this Agreement.  Although this Agreement may have been substantially drafted by one party, it is the intent of the parties that all provisions be construed in a manner to be fair to both parties, reading no provisions more strictly against one party or the other.  Whenever a term defined by the Uniform Commercial Code, as enacted by the State of Texas, is used in this Agreement, the UCC definition shall control, unless otherwise defined in this Agreement.

	
	Accepted as written
	
	
	Not Accepted as written.  See comments below


________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Insurance.   The following insurance requirements apply.  

A.
General Requirements.

i.
The Contractor shall at a minimum carry insurance in the types and amounts indicated in Paragraph B, Specific Requirements, for the duration of the Agreement and during any warranty period.

ii.
The Contractor shall forward Certificates of Insurance with the coverage and endorsements required in Section 0400, Supplemental Purchase Provisions, to the City as verification of coverage within fourteen (14) calendar days after notification of award, unless otherwise specified.

iii.
The Contractor shall not commence work until the required insurance is obtained and has been reviewed by the City.  Approval of insurance by the City shall not relieve or decrease the liability of the Contractor hereunder and shall not be construed to be a limitation of liability on the part of the Contractor.

iv.
The Contractor must submit certificates of insurance to the City for all sub-contractors prior to the sub-contractors commencing work on the project.

v.
The Contractor’s and all sub-contractors’ insurance coverage shall be written by companies licensed to do business in the State of Texas at the time the policies are issued and shall be written by companies with A.M. Best ratings of B+VII or better.  The City will accept workers’ compensation coverage written by the Texas Workers’ Compensation Insurance Fund.

vi.
All endorsements naming the City as additional insured, waivers, and notices of cancellation endorsements as well as the Certificate of Insurance shall contain the Agreement number and the following information:

City of Austin


Attn: Buyer
Purchasing Office
P. O. Box 1088

Austin, Texas 78767

vii.
It is intended that policies required in the Agreement, covering both the City and the Contractor, shall be considered primary coverage as applicable.

viii.
If insurance policies are not written for amounts specified in Specific Coverage Requirements, the Contractor shall carry Umbrella or Excess Liability Insurance for any differences in amounts specified.  If Excess Liability Insurance is provided, it shall follow the form of the primary coverage.
ix.
The City shall be entitled, upon request, at an agreed upon location, and without expense, to review certified copies of policies and endorsements thereto and may make any reasonable requests for deletion or revision or modification of particular policy terms, conditions, limitations, or exclusions except where policy provisions are established by law or regulations binding upon either of the parties hereto or the underwriter on any such policies.

x.
The City reserves the right to review the insurance requirements set forth during the effective period of the Agreement and to make reasonable adjustments to insurance coverage, limits, and exclusions when deemed necessary and prudent by the City based upon changes in statutory law, court decisions, the claims history of the industry or financial condition of the insurance company as well as the Contractor.

xi.
The Contractor shall not cause any insurance to be canceled nor permit any insurance to lapse during the term of the Agreement or as required in the Agreement.

xii.
The Contractor shall be responsible for premiums, deductibles and self-insured retentions, if any, stated in policies.  All deductibles or self-insured retentions shall be disclosed on the Certificate of Insurance.

xiii. The Contractor shall endeavor to provide the City thirty (30) days written notice of erosion of the aggregate limits below occurrence limits for all applicable coverage indicated within the Agreement.
B. Specific Requirements:  The Contractor shall at a minimum carry insurance in the types and amounts indicated below for the duration of the Agreement and during any warranty period.  This insurance coverage is required minimum and is not intended to limit the responsibility or liability of the Contractor.

i. Worker’s Compensation and Employers’ Liability Insurance:  Coverage shall be consistent with statutory benefits outlined in the Texas Worker’s Compensation Act (Section 401).  The minimum policy limits for Employer’s Liability are $100,000 bodily injury each accident, $500,000 bodily injury by disease policy limit and $100,000 bodily injury by disease each employee.

The Contractor’s policy shall apply to the State of Texas and include these endorsements in favor of the City of Austin.:

(a) Waiver of Subrogation, Form WC 420304

(b) Thirty (30) days Notice of Cancellation, Form WC 420601

ii. Commercial General Liability Insurance:  The minimum bodily injury and property damage per occurrence are $500,000 for coverage A (Bodily Injury and Property Damage) and B (Personal and Advertising Injuries).

(1) The policy shall contain the following provisions:

(a) Blanket contractual liability coverage for liability assumed under the Agreement and all other Agreements related to the project.

(b) Independent Contractor’s Coverage.

(c) Products/Completed Operations Liability for the duration of the warranty/period.

(d) If the project involves digging or drilling provisions must be included that provide Explosion, Collapse, and Underground Coverage (X, C, U).

(2) The policy shall also include these endorsements in favor of the city of Austin:

(a) Waiver of Subrogation, Endorsement CG 2404

(b) Thirty (30) days Notice of Cancellation, Endorsement CG 0205

(c) The City of Austin listed as an additional insured, Endorsement CG 2010

iii. Business Automobile Liability Insurance:  The Contractor shall provide coverage for all owned, non-owned and hired vehicles with a minimum combined single limit of $500,000 per occurrence for bodily injury and property damage.  Alternate acceptable limits are $250,000 bodily injury per person, $500,000 bodily injury per occurrence and at least $100,000 property damage liability per accident.

The policy shall include these endorsements in favor of the City of Austin:

(a) Waiver of Subrogation, Endorsement TE 2046A or equivalent coverage
(b) Thirty (30) days of Notice of Cancellation, Endorsement TE 0202A or equivalent coverage
(c) The City of Austin listed as an additional insured, Endorsement TE 9901B or equivalent coverage.
iv. Professional Liability: The Contractor shall provide coverage, at a minimum limit of $1,000,000 per claim, to pay on behalf of the assured all sums which the assured shall become legally obligated to pay as damages by reason of any negligent act, error, or omission arising out of the performance of professional services under this Agreement.  If coverage is written on a claims-made basis, the retroactive date shall be prior to or coincident with the date of the Agreement and the certificate of insurance shall state that the coverage is claims-made and indicate the retroactive date.  This coverage shall be continuous and will be provided for 24 months following the completion of the Agreement.

v. Endorsements:  The specific insurance coverage endorsements specified above, or their equivalents must be provided.  In the event that endorsements, which are the equivalent of the required coverage, are proposed to be substituted for the required coverage, copies of the equivalent endorsements must be provided for the City’s review and approval.

vi. The Certificate of Insurance, and all updates, shall contain the Agreement number and the Buyers name and shall be mailed to the following address:

City of Austin Purchasing Office

Attn: Rosemary Ledesma

P.O. Box 1088

Austin, Texas  78767
The following statement must be shown on the Certificate of Insurance:
“The City of Austin is an Additional Insured on the general liability and the auto liability policies.  A Waiver of Subrogation is issued in favor of the City of Austin for general liability, auto liability and workers compensation policies.”

	
	Accepted as written
	
	
	Not Accepted as written.  See comments below


________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Living Wages and Benefits.  
In order to help assure low employee turnover, quality services, and to reduce costs for health care provided to uninsured citizens, the Austin City Council is committed to ensuring fair compensation for City employees and those persons employed elsewhere in Austin.  This commitment has been supported by actions to establish a “living wage” and affordable health care protection.  Currently, the minimum wage for City employees is $10.90 per hour.  This minimum wage is required for any Contractor employee assigned to this Agreement, unless Published Wage Rates are included in this solicitation.  In addition, the City may stipulate higher wage rates in certain solicitations in order to assure quality and continuity of service.

Additionally, the City provides health insurance for its employees, and for a nominal rate, employees may obtain coverage for their family members.  Contractors must offer health insurance with optional family coverage for all Contractor employees assigned to this Agreement.

Proof of the health care plan shall be provided by the Contractor prior to award of the Agreement.  

Upon request by the City’s Agreement Manager, the Contractor shall verify salaries by providing copies of weekly payroll documents.

	
	Accepted as written
	
	
	Not Accepted as written.  See comments below


________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Workforce. 
A. The Contractor shall employ only orderly and competent workers, skilled in the performance of the services which they will perform under the Agreement.

B. The Contractor, its employees, sub-contractors, and sub-contractor's employees may not while engaged in participating or responding to a solicitation or while in the course and scope of delivering goods or services under a City of Austin Agreement or on the City's property .

i.
use or possess a firearm, including a concealed handgun that is licensed under state law, except as required by the terms of the Agreement

ii.
use or possess alcoholic or other intoxicating beverages, illegal drugs or controlled substances, nor may such workers be intoxicated, or under the influence of alcohol or drugs, on the job.

C.
If the City or the City's representative notifies the Contractor that any worker is incompetent, disorderly or disobedient, has knowingly or repeatedly violated safety regulations, has possessed any firearms, or has possessed or was under the influence of alcohol or drugs on the job, the Contractor shall immediately remove such worker from Agreement services, and may not employ such worker again on Agreement services without the City's prior written consent.

	
	Accepted as written
	
	
	Not Accepted as written.  See comments below


________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Compliance with Health, Safety, and Environmental Regulations. The Contractor, its sub-contractors, and their respective employees, shall comply fully with all applicable federal, state, and local health, safety, and environmental laws, ordinances, rules and regulations in the performance of the services, including but not limited to those promulgated by the City and by the Occupational Safety and Health Administration (OSHA).  In case of conflict, the most stringent safety requirement shall govern.  The Contractor shall indemnify and hold the City harmless from and against all claims, demands, suits, actions, judgments, fines, penalties and liability of every kind arising from the breach of the Contractor’s obligations under this paragraph.

	
	Accepted as written
	
	
	Not Accepted as written.  See comments below


________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Invalidity.  The invalidity, illegality, or unenforceability of any provision of this Agreement shall in no way affect the validity or enforceability of any other portion or provision of this Agreement.  Any void provision shall be deemed severed from this Agreement and the balance of this Agreement shall be construed and enforced as if this Agreement did not contain the particular portion or provision held to be void.  The parties further agree to reform this Agreement to replace any stricken provision with a valid provision that comes as close as possible to the intent of the stricken provision. The provisions of this section shall not prevent this entire Agreement from being void should a provision which is the essence of this Agreement be determined to be void.

	
	Accepted as written
	
	
	Not Accepted as written.  See comments below


________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Modifications.  This Agreement can be modified or amended only by a writing signed by both parties.  No pre-printed or similar terms on any Contractor invoice, order or other document shall have any force or effect to change the terms, covenants, and conditions of this Agreement.

	
	Accepted as written
	
	
	Not Accepted as written.  See comments below


________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Waiver.  No claim or right arising out of a breach of this Agreement can be discharged in whole or in part by a waiver or renunciation of the claim or right unless the waiver or renunciation is supported by consideration and is in writing signed by the aggrieved party.  No waiver by either the Contractor or the City of any one or more events of default by the other party shall operate as, or be construed to be, a permanent waiver of any rights or obligations under this Agreement, or an express or implied acceptance of any other existing or future default or defaults, whether of a similar or different character.

	
	Accepted as written
	
	
	Not Accepted as written.  See comments below


________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Independent Contractor.   This Agreement shall not be construed as creating an employer/employee relationship, a partnership, or a joint venture.  The Contractor’s services shall be those of an independent Contractor.  The Contractor agrees and understands that this Agreement does not grant any rights or privileges established for employees of the City.

	
	Accepted as written
	
	
	Not Accepted as written.  See comments below


________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Rights to Bid, Proposal and Contractual Material.   All material submitted by the Contractor to the City shall become property of the City upon receipt.  Any portions of such material claimed by the Contractor to be proprietary must be clearly marked as such.  Determination of the public nature of the material is subject to the Open Records Act, Chapter 552, Texas Government Code.

	
	Accepted as written
	
	
	Not Accepted as written.  See comments below


________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Claims.  If any claim, demand, suit, or other action is asserted against the Contractor which arises under or concerns the Agreement, or which could have a material adverse affect on the Contractor’s ability to perform there under, the Contractor shall give written notice thereof to the City within ten days after receipt of notice by the Contractor.  Such notice to the City shall state the date of notification of any such claim, demand, suit, or other action; the names and addresses of the claimant(s); the basis thereof; and the name of each person against whom such claim is being asserted.  Such notice shall be delivered personally or by mail and shall be sent to the City and to the Austin City Attorney.  Personal delivery to the City Attorney shall be to 301 W. 2nd Street. 4th Floor, Austin, Texas 78701, and mail delivery shall be to P.O. Box 1088, Austin, Texas 78767.

	
	Accepted as written
	
	
	Not Accepted as written.  See comments below


________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Indemnity.

Definitions.

A.
"Indemnified Claims" shall include any and all claims, demands, suits, causes of action, judgments and, including all costs and expenses of litigation, mediation or other alternate dispute resolution mechanism, including attorney and other professional fees for: 
(i) damage to or loss of the property of any person (including, but not limited to the City, the Contractor, their respective agents, officers, employees and sub-contractors; the officers, agents, and employees of such sub-contractors; and third parties); and/or

(ii)
death, bodily injury, illness, disease, worker's compensation, loss of services, or loss of income or wages to any person (including but not limited to the agents, officers and employees of the City, the Contractor, the Contractor’s sub-contractors, and third parties).

B. 
"Fault" shall include the sale of defective or non-conforming deliverables, negligence, willful misconduct, or a breach of any legally imposed strict liability standard.
CONTRACTOR SHALL DEFEND (AT THE OPTION OF THE CITY), INDEMNIFY, AND HOLD THE CITY, ITS SUCCESSORS, ASSIGNS, OFFICERS, EMPLOYEES AND ELECTED OFFICIALS HARMLESS FROM AND AGAINST ALL INDEMNIFIED CLAIMS TO THE EXTENT THEY RESULTED FROM THE FAULT OF THE CONTRACTOR, OR THE CONTRACTOR'S AGENTS, EMPLOYEES OR SUBCONTRACTOR, IN THE PERFORMANCE OF THE CONTRACTOR’S OBLIGATIONS UNDER  THIS AGREEMENT.  NOTHING HEREIN SHALL BE DEEMED TO LIMIT THE RIGHTS OF THE CITY OR THE CONTRACTOR (INCLUDING, BUT NOT LIMITED TO, THE RIGHT TO SEEK CONTRIBUTION) AGAINST ANY THIRD PARTY WHO MAY BE LIABLE FOR AN INDEMNIFIED CLAIM.
	
	Accepted as written
	
	
	Not Accepted as written.  See comments below


____________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Right to Audit.

1.
The Contractor agrees that the representatives of the Office of the City Auditor or other authorized representatives of the City shall have access to, and the right to audit, examine, or reproduce, any and all records of the Contractor related to the performance under this Agreement.  The Contractor shall retain all such records for a period of three (3) years after final payment on this Agreement or until all audit and litigation matters that the City has brought to the attention of the Contractor are resolved, whichever is longer.  The Contractor agrees to refund to the City any overpayments disclosed by any such audit.

2.
The Contractor shall include section 1 above in all Sub-Contractor agreements entered into in connection with this Agreement.

	
	Accepted as written
	
	
	Not Accepted as written.  See comments below


________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Notices.  Any notice, request, or other communication required or appropriate to be given under this Agreement shall be in writing and shall be deemed delivered three (3) business days after postmarked if sent by U.S. Postal Service Certified or Registered Mail, Return Receipt Requested.  Routine communications may be made by first class mail, facsimile or other commercially accepted means.  Notices to the Contracting Agency and the Contractor shall be addressed as follows:

to the City:                                        
to the Contractor:
City of Austin Purchasing Office

Attn: Rosemary Ledesma

P.O. Box 1088

Austin, Texas  78767

	
	Accepted as written
	
	
	Not Accepted as written.  See comments below


________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Advertising.  The Contractor shall not advertise or publish, without the City’s prior consent, the fact that the City has entered into this Agreement, except to the extent required by law.  

	
	Accepted as written
	
	
	Not Accepted as written.  See comments below


________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

No Contingent Fees.  The Contractor warrants that no person or selling agency has been employed or retained to solicit or secure this Agreement upon any agreement or understanding for commission, percentage, brokerage, or contingent fee, excepting bona fide employees of bona fide established commercial or selling agencies maintained by the Contractor for the purpose of securing business.  For breach or violation of this warranty, the City shall have the right, in addition to any other remedy available, to cancel this Agreement without liability and to deduct from any amounts owed to the Contractor, or otherwise recover, the full amount of such commission, percentage, brokerage or contingent fee.

	
	Accepted as written
	
	
	Not Accepted as written.  See comments below


________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Prohibition against Personal Interest in Agreements.  No officer, employee, independent Contractor, or elected official of the City who is involved in the development, evaluation, or decision-making process of the performance of any solicitation shall have a financial interest, direct or indirect, in this Agreement resulting from that solicitation.  Any willful violation of this section shall constitute impropriety in office, and any officer or employee guilty thereof shall be subject to disciplinary action up to and including dismissal.  Any violation of this provision, with the knowledge, expressed or implied, of the Contractor shall render this Agreement voidable by the City.

	
	Accepted as written
	
	
	Not Accepted as written.  See comments below


________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Gratuities.  The City may, by written notice to the Contractor, cancel this Agreement without liability if it is determined by the City that gratuities were offered or given by the Contractor or any agent or representative of the Contractor to any officer or employee of the City of Austin with a view toward securing this Agreement or securing favorable treatment with respect to the awarding or amending or the making of any determinations with respect to the performing of such Agreement.  In the event this Agreement is canceled by the City pursuant to this provision, the City shall be entitled, in addition to any other rights and remedies, to recover or withhold the amount of the cost incurred by the Contractor in providing such gratuities.

	
	Accepted as written
	
	
	Not Accepted as written.  See comments below


________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Fraud.  Fraudulent statements by the Contractor on any Offer shall be grounds for the termination of this Agreement for cause by the City and may result in legal action.

	
	Accepted as written
	
	
	Not Accepted as written.  See comments below


________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Survivability of Obligations.  All provisions of the Agreement that impose continuing obligations on the parties, including but not limited to the warranty, indemnity, and confidentiality obligations of the parties, shall survive the expiration or termination of the Agreement.

	
	Accepted as written
	
	
	Not Accepted as written.  See comments below


________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Assignment-Delegation.   This Agreement shall be binding upon and inure to the benefit of the City and the Contractor and their respective successors and assigns, provided, however, that no right or interest in this Agreement shall be assigned and no obligation shall be delegated by the Contractor without the prior written consent of the City. Any attempted assignment or delegation by the Contractor shall be void unless made in conformity with this paragraph. This Agreement is not intended to confer rights or benefits on any person, firm or entity not a party hereto; it being the intention of the parties that there are no third party beneficiaries to this Agreement.

	
	Accepted as written
	
	
	Not Accepted as written.  See comments below


________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Jurisdiction and Venue.   This Agreement is made under and shall be governed by the laws of the State of Texas, including, when applicable, the Uniform Commercial Code as adopted in Texas, V.T.C.A., Bus. & Comm. Code, Chapter 1, excluding any rule or principle that would refer to and apply the substantive law of another state or jurisdiction.  All issues arising from this Agreement shall be resolved in the courts of Travis County, Texas and the parties agree to submit to the exclusive personal jurisdiction of such courts.  

	
	Accepted as written
	
	
	Not Accepted as written.  See comments below


________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Incorporation of Agreement Documents, Order of Precedence.  The documents listed below, taken together, contain the obligations, project specifications, terms and conditions of this Agreement between the parties.  In the event of a conflict between any of the provisions governing this project, any inconsistency shall be resolved by giving precedence in the following order:  (1) This Agreement including Exhibits, (2) RFQ No. and (3) the Contractor’s proposal dated _____, Clarification Statements, BAFO dated _____.

	
	Accepted as written
	
	
	Not Accepted as written.  See comments below


________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Sub-Contractor.  Work performed for the Contractor by a sub-contractor shall be pursuant to a written Agreement between the Contractor and sub-contractor.  The terms of the sub-contract may not conflict with the terms of the Agreement, and shall contain provisions that:
i.
require that all deliverables to be provided by the sub-contractor be provided in strict accordance with the provisions, specifications and terms of the Agreement;

ii.
prohibit the sub-contractor from further sub-contracting any portion of the Agreement without the prior written consent of the City and the Contractor.  The City may require, as a condition to such further sub-contracting, that the sub-contractor post a payment bond in form, substance and amount acceptable to the City; 

iii.
require sub-contractor to submit all invoices and applications for payments, including any claims for additional payments, damages or otherwise, to the Contractor in sufficient time to enable the Contractor to include same with its invoice or application for payment to the City in accordance with the terms of the Agreement;

iv.
require that all sub-contractor obtain and maintain, throughout the term of their Agreement, insurance in the type and amounts specified for the Contractor, with the City being a named insured as its interest shall appear; and

v. require that the sub-contractor indemnify and hold the City harmless to the same extent as the Contractor is required to indemnify the City.

The Contractor shall be fully responsible to the City for all acts and omissions of the sub-contractor just as the Contractor is responsible for the Contractor's own acts and omissions.  Nothing in the Agreement shall create for the benefit of any such sub-contractor any contractual relationship between the City and any such sub-contractor, nor shall it create any obligation on the part of the City to pay or to see to the payment of any moneys due any such sub-contractor except as may otherwise be required by law.

The Contractor shall pay each sub-contractor its appropriate share of payments made to the Contractor not later than ten days after receipt of payment from the City.

	
	Accepted as written
	
	
	Not Accepted as written.  See comments below


________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Confidential Information. In order to provide services to the City, the Contractor may require access to certain of the City’s confidential or sensitive information.  The Contractor acknowledges and agrees that the confidential or sensitive information is the valuable property of the City, and any unauthorized use, disclosure, dissemination, or other release of the confidential or sensitive information may substantially injure the City.  The Contractor (including employees, sub-Contractors, agents, or representatives) agrees that they will maintain the confidential or sensitive information in strict confidence and shall not disclose, disseminate, copy, divulge, recreate, or otherwise use the confidential or sensitive information without the prior written consent of the City unless the confidential or sensitive information is required to be disclosed by law or an order of any court or other governmental authority with proper jurisdiction; provided the Contractor promptly notifies the City’s Project Manager before disclosing such information so as to permit the City reasonable time to seek an appropriate protective order.  The Contractor agrees to use protective measures no less stringent than they use within their own business to protect their own most valuable information, which protective measures shall under all circumstances be at least reasonable measures to ensure the continued confidentiality of the confidential or sensitive information.

	
	Accepted as written
	
	
	Not Accepted as written.  See comments below


________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Hold Over at the City’s Option.  Upon expiration of the Initial Term or a renewal or Optional Period, or if requested in writing by the City, Contractor agrees to hold over under the terms and conditions of this Agreement for such a period of time as is reasonably necessary to re-solicit and/or complete the City’s self-funded Health Maintenance Organization (not to exceed 120 days unless mutually agreed on in writing).

	
	Accepted as written
	
	
	Not Accepted as written.  See comments below


________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Significant Events.  The Contractor shall immediately notify the Contract Manager of any current or prospective “significant event” on an ongoing basis.  All notifications shall be submitted in writing to Contract Manager.  As used in this provision, a “significant event” is any occurrence or anticipated occurrence which might reasonably be expected to have a material effect on the Contractor’s ability to meet its contractual obligations.  Significant events may include but not be limited to the following:

a)     
disposal of major assets;

b)    
any major computer software conversion, enhancement or modification to the operating systems, security systems, and application software, used in the performance of this contract;

c)      any termination or addition of large provider groups (more than 25 providers);

d)      the Contractor’s insolvency or the imposition of, or notice of the intent to impose, a receivership, conservatorship or special regulatory monitoring or any bankruptcy proceedings, voluntary or involuntary, or reorganization proceedings;

e)  
strikes, slow-downs or substantial impairment of the Contractor’s facilities or of other facilities used by the Contractor in the performance of this contract;

f)  
reorganization, reduction and/or relocation in key personnel such as, but not limited to, Account Executive or Account Manager;

g)  
known or anticipated sale, merger, or acquisition;

h)  
known, planned or anticipated stock sales;

i)   
any litigation filed by a member against the Contractor; 

j)    
significant change in market share or product focus.

	
	Accepted as written
	
	
	Not Accepted as written.  See comments below


________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Proposal Bond.

i. All Proposals shall be accompanied by a Proposal Bond in an amount of not less than five percent (5%) of the total Proposal.  The only acceptable Proposal Bond will be a Proposal bond with Power of Attorney attached, issued by a solvent surety authorized under the laws of the State of Texas and acceptable to the City.

ii. The Proposal Bond accompanying the Proposal of the Best Proposer will be retained until an Agreement is awarded and the successful Proposer executes the Agreement and furnishes any required bonds and insurance, after which the Proposal bond will be returned to the Proposer.  The Proposal Bond accompanying the second Best Proposer will be retained until an Agreement is awarded.
	
	Accepted as written
	
	
	Not Accepted as written.  See comments below


________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Performance Bond.  The Contractor shall provide a Performance Bond in an amount equal to one hundred percent (100 %) of the Agreement amount within fourteen (14) calendar days of notice of award.  The Performance Bond serves as security for the faithful performance of all of the Contractor’s obligations under the Agreement. The Performance Bond shall be issued by a solvent company authorized to do business in the State of Texas, and shall meet any other requirements established by law or by the City pursuant to applicable law.  The Surety must obtain reinsurance for any portion of the risk that exceeds ten percent (10%) of the Surety’s capital and surplus.  For bonds exceeding $100,000, the Surety must also hold a certificate of authority from the U.S. Secretary of the Treasury or have obtained reinsurance from a reinsurer that is authorized as a reinsurer in Texas and holds a certificate of authority from the U.S. Secretary of the Treasury.  The Performance Bond shall remain in effect throughout the term of the Agreement and shall be renewed for each respective extension.

	
	Accepted as written
	
	
	Not Accepted as written.  See comments below


________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Signature

I have reviewed the information contained herein and indicated our acceptance or non acceptance of the terms.  I understand that non acceptance of any term herein may cause my company’s proposal to be deemed non-responsive.
Firm Name:______________________________________________________________________

Authorized Representative (Type Name/Title)___________________________________________

Authorized Representative Signature:__________________________________________________
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