CITYOF AUSTIN, TEXAS
Purchasing Office
REQUEST FOR PROPOSAL (RFP)
Offer Sheet

SOLICITATION NO: JSD0124 COMMODITY/SERVICE DESCRIPTION: Benefit Plan Administration
DATE ISSUED: 4/23/2012

REQUISITION NO.: RQM580012040400294 PRE-PROPOSAL CONFERENCE TIME AND DATE: 5/2/2012 at
2:00p.m.

COMMODITY CODE: 95348
LOCATION: One Texas Center: 505 Barton Springs Road - 6th floor -
HR Main Conference Room

FOR CONTRACTUAL AND TECHNICAL PROPOSAL DUE PRIOR TO: 2:00p.m. on 5/30/2012
ISSUES CONTACT:
COMPLIANCE PLAN DUE PRIOR TO: N/A
Jeff Dilbert
Corporate Purchasing Manager PROPOSAL CLOSING TIME AND DATE: 2:00p.m. on 5/30/2012
Phone: (512) 974-2021

LOCATION: MUNICIPAL BUILDING, 124 W 8" STREET
RM 310, AUSTIN, TEXAS 78701

When submitting a sealed Offer and/or Compliance Plan, use the proper address for the type of service desired, as shown below.

P.O. Address for US Mail Street Address for Hand Delivery or Courier Service
City of Austin City of Austin, Purchasing Office
Purchasing Office Municipal Building
P.O. Box 1088 124 w 8" Street, Rm 310
Austin, Texas 78767-8845 Austin, Texas 78701
Reception Phone: (512) 974-2500

Offers (including Compliance Plans) that are not submitted in a sealed envelope or container will not be considered.

UBMIT ONE (1) ORIGINAL, SEVEN (7) SIGNED COPIES AND ONE (1) ELECTRONIC VERSION OF
PROPOSAL

OFFER SUBMITTED BY

Signature of Person Authorized to Sign Offer Signer's Name and Title: (please print or type)

FEDERAL TAXID NO. Date:

Company Name:

Address:

City, State, Zip Code

Phone No. ( ) Fax No. ( )

Email Address:
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RETURN THE FOLLOWING DOCUMENTS WITH YOUR OFFER**
. Cover Page Offer Sheet
. Section 0600 - 0640 Proposal
. Section 0700 Reference Sheet (if required)
. Sections 0800 - 0835 Certifications and Affidavits (return all applicable Sections)
. Section 0900 MBE/WBE Procurement Program Package or No Goals Utilization Plan
. Proposal Guaranty (if required)

** See also Section 0200, Solicitation Instructions, Section 0400, Supplemental Purchase Provisions, and Section 0500,
Scope of Work/Specification, for additional documents that must be submitted with the Offer.

The Vendor agrees, if this Offer is accepted within 90 calendar days after the Due Date, to fully comply in strict accordance with the
Solicitation, specifications and provisions attached thereto for the amounts shown on the accompanying Offer.

* INCORPORATION OF DOCUMENTS. Section 0100, Standard Purchase Definitions; Section 0200, Standard Solicitation
Instructions; and Section 0300, Standard Purchase Terms and Conditions are hereby incorporated into this Solicitation by
reference, with the same force and effect as if they were incorporated in full text. The full text versions of these Sections are available,
on the Internet at the following online address
http://www.austintexas.gov/financeonline/vendor connection/index.cfm#STANDARDBIDDOCUMENTS.

If you do not have access to the Internet, you may obtain a copy of these Sections from the City of Austin Purchasing Office at the
address or phone number indicated on page 1 of this Offer Sheet. Please have the Solicitation number available so that the staff can
select the proper documents. These documents can be mailed, expressed mailed, or faxed to you.

It is the policy of the City of Austin to involve certified Minority Owned Business Enterprises (MBEs) and Woman Owned
Business Enterprises (WBEs) in City contracting. MBE and WBE goals for this Solicitation are contained in Section 0900.

All Contractors and Subcontractors should be registered to do business with the City prior to submitting a response to a City
Solicitation. In the case of Joint Ventures, each individual business in the joint venture should be registered with the City
prior to submitting a response to a City solicitation. If the Joint Venture is awarded a contract, the Joint Venture must register
to do business with the City. Prime Contractors are responsible for ensuring that their Subcontractors are registered.
Registration can be done through the City’s on-line vendor registration system. Log onto
http://www.austintexas.gov/financeonline/vendor _connection/index.cfm and follow the directions.
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CITY OF AUSTIN
PURCHASING OFFICE
SOLICITATION JSD0124 — BENEFIT PLANS ADMINISTRATION
SUPPLEMENTAL PURCHASE PROVISIONS

The following Supplemental Purchasing Provisions apply to this solicitation:

1. EXPLANATIONS OR CLARIFICATIONS (reference paragraph 5 in Section 0200)

All requests for explanations or clarifications must be submitted in writing to the Purchasing Office by
5/4/2012 via fax at 512-974-2388 or email at Jeffery.dilbert@austintexas.gov

2. INSURANCE. Insurance is required for this solicitation.

A.  General Requirements. See Section 0300, Standard Purchase Terms and Conditions,
paragraph 32, entitled Insurance, for general insurance requirements.

i. The Contractor shall provide a Certificate of Insurance as verification of coverages
required below to the City at the below address prior to contract execution and within 14
calendar days after written request from the City. Failure to provide the required
Certificate of Insurance may subject the Offer to disqualification from consideration for
award

. The Contractor shall not commence work until the required insurance is obtained and until
such insurance has been reviewed by the City. Approval of insurance by the City shall not
relieve or decrease the liability of the Contractor hereunder and shall not be construed to
be a limitation of liability on the part of the Contractor.

iii. The Contractor must also forward a Certificate of Insurance to the City whenever a
previously identified policy period has expired, or an extension option or holdover period is
exercised, as verification of continuing coverage.

iv.  The Certificate of Insurance, and updates, shall contain the solicitation number and the
Buyer’s name and shall be mailed to the following address:

City of Austin Purchasing Office
Attn: Jeff Dilbert

P. O. Box 1088

Austin, Texas 78767

B. Specific Coverage Requirements. The Contractor shall at a minimum carry insurance in the
types and amounts indicated below for the duration of the Contract, including extension options
and hold over periods, and during any warranty period. These insurance coverages are required
minimums and are not intended to limit the responsibility or liability of the Contractor.

i. Worker's Compensation and Employers’ Liability Insurance. Coverage shall be consistent
with statutory benefits outlined in the Texas Worker's Compensation Act (Section 401).
The minimum policy limits for Employer's Liability are $100,000 bodily injury each
accident, $500,000 bodily injury by disease policy limit and $100,000 bodily injury by
disease each employee.

(1) The Contractor's policy shall apply to the State of Texas and include these
endorsements in favor of the City of Austin;
(&) Waiver of Subrogation, Form WC 420304, or equivalent coverage
(b) Thirty (30) days Notice of Cancellation, Form WC 420601, or equivalent
coverage

ii. Commercial General Liability Insurance. The minimum bodily injury and property damage
per occurrence are $500,000 for coverages A (Bodily Injury and Property Damage) and B
(Personal and Advertising Injuries).
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CITY OF AUSTIN
PURCHASING OFFICE
SOLICITATION JSD0124 — BENEFIT PLANS ADMINISTRATION
SUPPLEMENTAL PURCHASE PROVISIONS

(1) The policy shall contain the following provisions:
(a) Blanket contractual liability coverage for liability assumed under the Contract
and all other Contracts related to the project.
(b) Independent Contractor's Coverage.
(c) Products/Completed Operations Liability for the duration of the warranty
period.
(d) If the project involves digging or drilling provisions must be included that
provide Explosion, Collapse, and Underground Coverage (X,C,U).
(2) The policy shall also include these endorsements in favor of the City of Austin:
(&) Waiver of Subrogation, Endorsement CG 2404, or equivalent coverage
(b)  Thirty (30) days Notice of Cancellation, Endorsement CG 0205, or equivalent
coverage
(c) The City of Austin listed as an additional insured, Endorsement CG 2010, or
equivalent coverage

iii. Business Automobile Liability Insurance. The Contractor shall provide coverage for all
owned, non-owned and hired vehicles with a minimum combined single limit of $500,000
per occurrence for bodily injury and property damage. Alternate acceptable limits are
$250,000 bodily injury per person, $500,000 bodily injury per occurrence and at least
$100,000 property damage liability per accident.

(1) The policy shall include these endorsements in favor of the City of Austin:
(& Waiver of Subrogation, Endorsement TE 2046A, or equivalent coverage
(b) Thirty (30) days Notice of Cancellation, Endorsement TE 0202A, or
equivalent coverage
(c) The City of Austin listed as an additional insured, Endorsement TE 9901B, or
equivalent coverage.

C. Endorsements. The specific insurance coverage endorsements specified above, or their equivalents
must be provided. In the event that endorsements, which are the equivalent of the required coverage,
are proposed to be substituted for the required coverage, copies of the equivalent endorsements must
be provided for the City's review and approval.

iv. Professional Liability Insurance. The Contractor shall provide coverage, at a minimum limit of
$1,000,000 per claim, to pay on behalf of the assured all sums which the assured shall become
legally obligated to pay as damages by reason of any negligent act, error, or omission arising
out of the performance of professional services under this Agreement.

If coverage is written on a claims-made basis, the retroactive date shall be prior to or coincident
with the date of the Contract and the certificate of insurance shall state that the coverage is
claims-made and indicate the retroactive date. This coverage shall be continuous and will be
provided for 24 months following the completion of the contract.

D. Certificate: The following statement must be shown on the Certificate of Insurance.
The City of Austin is an Additional Insured on the general liability and the auto liability policies. A
Waiver of Subrogation is issued in favor of the City of Austin for general liability, auto liability and

workers compensation policies.

3. PROPOSAL BOND (“BOND")

A.  All Offers shall be accompanied by a Proposal Bond in an amount of not less than five percent
(5%) of the total Offer. The Proposal Bond must have a Power of Attorney attached, issued by a
solvent surety authorized under the laws of the State of Texas and acceptable to the City.



CITY OF AUSTIN
PURCHASING OFFICE
SOLICITATION JSD0124 — BENEFIT PLANS ADMINISTRATION
SUPPLEMENTAL PURCHASE PROVISIONS

The Proposal Bond accompanying the Offer of the apparent successful Offeror will be retained
until a Contract is awarded and the successful Offeror executes the Contract and furnishes any
required bonds and insurance, after which the Proposal Bond will be returned to the Offeror. The
Proposal Bond provided by the next lowest or next Best Offeror will be retained until a Contract is
awarded. All other Proposal Bonds will be returned within a reasonable amount of time necessary
to make an award recommendation.

4, PERFORMANCE BOND

A.

The Contractor shall provide a Performance Bond in an amount equal to 100% of the Contract
amount within 14 calendar days (14 unless a different period is inserted) after notification of
award. The Performance Bond serves as security for the faithful performance of all of the
Contractor’s obligations under the Contract. The Performance Bond shall be issued by a solvent
company authorized to do business in the State of Texas, and shall meet any other requirements
established by law or by the City pursuant to applicable law. The Surety must obtain reinsurance
for any portion of the risk that exceeds 10% of the Surety’s capital and surplus. For bonds
exceeding $100,000, the Surety must also hold a certificate of authority from the U.S. Secretary
of the Treasury or have obtained reinsurance from a reinsurer that is authorized as a reinsurer in
Texas and holds a certificate of authority from the U.S. Secretary of the Treasury.

The Performance Bond shall remain in effect throughout the term of the Contract and shall be
renewed for each respective extension.

5. TERM OF CONTRACT

A.

The Contract shall be in effect for an initial term of 12 months and may be extended thereafter for up
to 6 additional 12 month periods, subject to the approval of the Contractor and the City Purchasing
Officer or his designee.

Upon expiration of the initial term or period of extension, the Contractor agrees to hold over under the
terms and conditions of this agreement for such a period of time as is reasonably necessary to re-
solicit and/or complete the project (not to exceed 120 days unless mutually agreed on in writing).

Upon written notice to the Contractor from the City's Purchasing Officer or his designee and
acceptance of the Contractor, the term of this contract shall be extended on the same terms and
conditions for an additional period as indicated in paragraph A above. A price increase, subject to the
provisions of this Contract, may be requested by the Contractor (for each period of extension) for
approval by the City's Purchasing Officer or his designee.

THIS IS A 12 MONTH CONTRACT.

6. QUANTITIES

The quantities listed herein are estimates for the period of the Contract. The City reserves the right to
purchase more or less of these quantities as may be required during the Contract term. Quantities will be as
needed and specified by the City for each order. Unless specified in the solicitation, there are no minimum
order quantities.

7. INVOICES and PAYMENT (reference paragraphs 12 and 13 in Section 0300)

A.

Invoices shall contain a non-duplicated invoice number and the information required in Section 0300,
paragraph 12, entitled “Invoices.” Invoices received without all required information cannot be
processed and will be returned to the vendor.

Invoices shall be mailed to the below address:



CITY OF AUSTIN
PURCHASING OFFICE
SOLICITATION JSD0124 — BENEFIT PLANS ADMINISTRATION
SUPPLEMENTAL PURCHASE PROVISIONS

City of Austin
Department Human Resources
Attn: Accounts Payable
Address One Texas Center
505 Barton Springs Road STE 600
City, State Zip Austin, TX 78704-1245
Code

The Contractor agrees to accept payment by either credit card, check or Electronic Funds Transfer
(EFT) for all goods and/or services provided under the Contract. The Contractor shall factor the cost
of processing credit card payments into the Offer. There shall be no additional charges, surcharges,
or penalties to the City for payments made by credit card.

8. LIVING WAGES AND BENEFITS (applicable to procurements involving the use of labor)

A.

In order to help assure low employee turnover, quality services, and to reduce costs for health care
provided to uninsured citizens, the Austin City Council is committed to ensuring fair compensation for
City employees and those persons employed elsewhere in Austin. This commitment has been
supported by actions to establish a “living wage” and affordable health care protection. Currently, the
minimum wage for City employees is $11.00 per hour. This minimum wage is required for any
Contractor employee directly assigned to this City Contract, unless Published Wage Rates are
included in this solicitation. In addition, the City may stipulate higher wage rates in certain solicitations
in order to assure quality and continuity of service.

Additionally, the City provides health insurance for its employees, and for a nominal rate, employees
may obtain coverage for their family members. Contractors must offer health insurance with optional
family coverage for all Contractor employees directly assigned to this contract. Proof of the health care
plan shall be provided prior to award of a Contract. In addition, an insurance certificate for Workers’
Compensation Insurance Coverage must be provided if required by the solicitation.

The City requires Contractors submitting Offers on this Contract to provide a signed certification (see
the Living Wages and Benefits Contractor Certification included in the Solicitation) with their
Offer certifying that all employees directly assigned to this City Contract will be paid a minimum living
wage equal to or greater than $11.00 per hour and are offered a health care plan. The certification
shall include a list of all employees directly assigned to providing services under the resultant contract
including their name and job title. The list shall be updated and provided to the City as necessary
throughout the term of the Contract.

The Contractor shall maintain throughout the term of the resultant contract basic employment and
wage information for each employee as required by the Fair Labor Standards Act (FLSA). Basic
employment records shall at a minimum include:

i. employee’s full name, as used for social security purposes, and on the same record, the
employee’s identifying symbol or number if such is used in place of name on any time, work, or
payroll records;

ii. time and date of week when employee’s workweek begins;

iii. hours worked each day and total hours worked each workweek;

iv.  basis on which employee’s wages are paid,;

V. regular hourly pay rate;

vi.  total daily or weekly straight-time earnings;

vii.  total overtime earnings for the workweek;

viii.  all additions to or deductions from the employee’s wages;
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total wages paid each pay period; and
date of payment and the pay period covered by the payment.

The Contractor shall provide with the first invoice and as requested by the Department’s Contract
Manager, individual Employee Certifications (see the Living Wages and Benefits Employee
Certification included in the Solicitation) for all employees directly assigned to the contract
containing:

the employee’'s name and job title;

a statement certifying that the employee is paid at a rate equal to or greater than the Living
Wage of $11.00 per hour;

a statement certifying that the employee is offered a health care plan with optional family
coverage.

Employee Certifications shall be signed by each employee directly assigned to the contract.

Contractor shall submit employee certifications quarterly with the respective invoice to verify that
employees are paid the Living Wage throughout the term of the contract.

The Department's Contract Manager will periodically review the employee data submitted by the
Contractor to verify compliance with this Living Wage provision. The City retains the right to review

employee records identified in paragraph D above to verify compliance with this provision.

9. NON-COLLUSION, NON-CONFLICT OF INTEREST, AND ANTI-LOBBYING

10.

A.

On November 10, 2011, the Austin City Council adopted Ordinance No. 20111110-052 amending
Chapter 2.7, Article 6 of the City Code relating to Anti-Lobbying and Procurement. The policy
defined in this Code applies to Solicitations for goods and/or services requiring City Council
approval under City Charter Article VII, Section 15 (Purchase Procedures). During the No-
Contact Period, Offerors or potential Offerors are prohibited from making a representation to
anyone other than the Authorized Contact Person in the Solicitation as the contact for questions
and comments regarding the Solicitation.

If during the No-Contact Period an Offeror makes a representation to anyone other than the
Authorized Contact Person for the Solicitation, the Offeror’'s Offer is disqualified from further
consideration except as permitted in the Ordinance.

If a Respondent has been disqualified under this article more than two times in a sixty (60) month
period, the Purchasing Officer shall debar the Offeror from doing business with the City for a
period not to exceed three (3) years, provided the Respondent is given written notice and a
hearing in advance of the debarment.

The City requires Offerors submitting Offers on this Solicitation to provide a signed Section 0810,
Non-Collusion, Non-Conflict of Interest, and Anti-Lobbying Affidavit, certifying that the Offeror has
not in any way directly or indirectly made representations to anyone other than the Authorized
Contact Person during the No-Contact Period as defined in the Ordinance The text of the City
Ordinance is posted on the Internet at:
http://www.ci.austin.tx.us/edims/document.cfm?id=161145

NON-SOLICITATION

A.

During the term of the Contract, and for a period of six (6) months following termination of the
Contract, the Contractor, its affiliate, or its agent shall not hire, employ, or solicit for employment or
consulting services, a City employee employed in a technical job classification in a City department
that engages or uses the services of a Contractor employee.
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B. In the event that a breach of Paragraph A occurs the Contractor shall pay liquidated damages to the
City in an amount equal to the greater of: (i) one (1) year of the employee’s annual compensation; or
(if) 100 percent of the employee’s annual compensation while employed by the City. The Contractor
shall reimburse the City for any fees and expenses incurred in the enforcement of this provision.

C. During the term of the Contract, and for a period of six (6) months following termination of the
Contract, a department that engages the services of the Contractor or uses the services of a
Contractor employee will not hire a Contractor employee while the employee is performing work under
a Contract with the City unless the City first obtains the Contractor’s approval.

D. In the event that a breach of Paragraph C occurs, the City shall pay liquidated damages to the
Contractor in an amount equal to the greater of: (i) one (1) year of the employee’s annual
compensation or (ii) 100 percent of the employee’'s annual compensation while employed by the
Contractor.

11. INTERLOCAL PURCHASING AGREEMENTS (applicable to competitively procured goods/services
contracts).

A. The City has entered into Interlocal Purchasing Agreements with other governmental entities,
pursuant to the Interlocal Cooperation Act, Chapter 791 of the Texas Government Code. The
Contractor agrees to offer the same prices and terms and conditions to other eligible
governmental agencies that have an interlocal agreement with the City.

A. The City does not accept any responsibility or liability for the purchases by other governmental
agencies through an interlocal cooperative agreement.

12. CONTRACT MANAGER

The following person is designated as Contract Manager, and will act as the contact point between the City
and the Contractor during the term of the Contract:

Gail Ray

512-974-3409

*Note: The above listed Contract Manager is not the authorized Contact Person for purposes of the_NON-
COLLUSION, NON-CONFLICT OF INTEREST, AND ANTI-LOBBYING Provision of this Section; and
therefore, contact with the Contract Manager is prohibited during the no contact period.




MINORITY- AND WOMEN-OWNED BUSINESS ENTERPRISE (MBE/WBE)
PROCUREMENT PROGRAM
NO GOALS FORM

SOLICITATION NUMBER: JSD0124

PROJECT NAME: Benefits Plan Administraion

The City of Austin has determined that no goals are appropriate for this project. Even though no goals have
been established for this solicitation, the Bidder/Proposer is required to comply with the City’s MBE/WBE
Procurement Program, if areas of subcontracting are identified.

If any service is needed to perform the Contract and the Bidder/Proposer does not perform the service with its
own workforce or if supplies or materials are required and the Bidder/Proposer does not have the supplies or
materials in its inventory, the Bidder/Proposer shall contact the Small and Minority Business Resources
Department (SMBR) at (512) 974-7600 to obtain a list of MBE and WBE firms available to perform the service or
provide the supplies or materials. The Bidder/Proposer must also make a Good Faith Effort to use available MBE
and WBE firms. Good Faith Efforts include but are not limited to contacting the listed MBE and WBE firms to
solicit their interest in performing on the Contract; using MBE and WBE firms that have shown an interest, meet
qualifications, and are competitive in the market; and documenting the results of the contacts.

Will subcontractors or sub-consultants or suppliers be used to perform portions of this Contract?

No If no, please sign the No Goals Form and submit it with your Bid/Proposal in a sealed
envelope.
Yes If yes, please contact SMBR to obtain further instructions and an availability list and

petform Good Faith Efforts. Complete and submit the No Goals Form and the No Goals
Utilization Plan with your Bid/Proposal in a sealed envelope.

After Contract award, if your firm subcontracts any portion of the Contract, it is a requitement to complete
Good Faith Efforts and the No Goals Utilization Plan, listing any subcontractor, subconsultant, or
supplier. Return the completed Plan to the Project Manager or the Contract Manager.

I understand that even though no goals have been established, I must comply with the City’s
MBE/WBE Procurement Program if subcontracting areas are identified. I agree that this No
Goals Form and No Goals Utilization Plan shall become a part of my Contract with the City of
Austin.

Company Name

Name and Title of Authorized Representative (Print or Type)

Signature Date

JSD0124 - Section 0900 No Goals




MINORITY- AND WOMEN-OWNED BUSINESS ENTERPRISE (MBE/WBE)
PROCUREMENT PROGRAM
NO GOALS UTILIZATION PLAN
(Please duplicate as needed)

SOLICITATION NUMBER: JSD0124

PROJECT NAME: Benefits Plan Administration

PRIME CONTRACTOR/CONSULTANT COMPANY INFORMATION

Name of Contractor/Consultant

Address

City, State Zip

Phone | Fax Number |

Name of Contact Person

Is company City certified? Yes[ | No[ ] MBE[] WBE[] MBE/WBE Joint Venture L]

I certify that the information included in this No Goals Utilization Plan is true and complete to the best of my knowledge and belief. I
further understand and agree that the information in this document shall become part of my Contract with the City of Austin.

Name and Title of Authorized Representative (Print or Type)

Signature Date

Provide a list of all proposed subcontractors/subconsultants/suppliers that will be used in the performance of this Contract. Attach
Good Faith Efforts documentation if non MBE /WBE firms will be used.

Sub-Contractor/Consultant

City of Austin Certified MBE [ | WBE[] Ethnic/Gender Code: [ INON-CERTIFIED
Vendor ID Code

Contact Person Phone Number:

Amount of Subcontract $

List commodity codes & description of
services

Sub-Contractor/Consultant

City of Austin Certified MBE [] WBE [] Ethnic/Gender Code: [ INON-CERTIFIED
Vendor ID Code

Contact Person Phone Number:

Amount of Subcontract $

List commodity codes & description of
services

FOR SMALL AND MINORITY BUSINESS RESOURCES DEPARTMENT USE ONLY:
Having reviewed this plan, I acknowledge that the proposer (HAS) or (HAS NOT) complied with City Code Chapter 2-9A/B/C/D, as amended.

Reviewing Counselor Date Directot/Deputy Director Date

JSD0124 - Section 0900 No Goals



CITY OF AUSTIN
PURCHASING OFFICE
“NO OFFER” REPLY FORM

SOLICITATION NUMBER: JSD0124

Please Complete and Return This Form to the following address to Indicate a “No Offer” Reply

City of Austin

Purchasing Office

P.O. Box 1088

Austin, Texas 78767-8845

(DO NOT RETURN ALONG WITH OFFER)

Please check the appropriate box to indicate why your firm is submitting a “no offer” response. Failure to
respond to three (3) consecutive solicitations may result in your company being removed from the source list
for this commodity or service. Completion of this form will assist us in maintaining an accurate, up-to-date
source list.

COMMODITY CODE: 95348 DESCRIPTION:Health/Hospitalization

Unable to supply item(s) specified. Remove my company from the source list for the Commaodity /
Service Group

Unable to supply item(s) specified. Retain my company on the vendor list for this commodity /
service.

Cannot meet the Scope of Work / Specifications.
Cannot provide required Insurance.

Cannot provide required Bonding.

Job too small.

Job too large.

Do not wish to do business with the City. Remove my company from the City’s Vendor list.

Ooooodn O

Other reason (please state why you will not submit a bid):

Contractor's Name:

Street Address
City, State, Zip Code

Signature of Officer or
Authorized
Representative: Date:

Printed Name:

Title

Section 1000 No Offer Reply Form Page 1 of 1 Revised 02/29/08



REQUEST FOR PROPOSAL NO. JSD0124
CITY OF AUSTIN PURCHASING OFFICE
BENEFIT PLANS ADMINISTRATION
Section 0630 Commercial and Legal Contract Terms

The terms listed herein are non-negotiable contract terms required by the City of Austin. The Successful
Contractor will be required to sign an Agreement with the following Agreement terms. An officer of the
contractor’'s company must review, comment, and sign this document. Place the completed and signed
documents in Tab 3 of your proposal. Failure to agree to these standard Agreement terms may result in
proposal being non-responsive.

1. CONTRACTOR'S OBLIGATIONS. The Contractor shall fully and timely provide all deliverables
described in the Solicitation and in the Contractor’'s Offer in strict accordance with the terms,
covenants, and conditions of the Contract and all applicable Federal, State, and local laws, rules, and
regulations.

[ ] Accepted as written [ ] Not Accepted as written. See comments below

2. TITLE & RISK OF LOSS. If applicable, title to and risk of loss of the deliverables shall pass to the City
only when the City actually receives and accepts the deliverables.

|:| Accepted as written |:| Not Accepted as written. See comments below

3. PLACE AND CONDITION OF WORK. The City shall provide the Contractor access to the sites
where the Contractor is to perform the services as required in order for the Contractor to perform the
services in a timely and efficient manner, in accordance with and subject to the applicable security
laws, rules, and regulations. The Contractor acknowledges that it has satisfied itself as to the nature
of the City’s service requirements and specifications, the location and essential characteristics of the
work sites, the quality and quantity of materials, equipment, labor and facilities necessary to perform
the services, and any other condition or state of fact which could in any way affect performance of the
Contractor’s obligations under the Contract. The Contractor hereby releases and holds the City
harmless from and against any liability or claim for damages of any kind or nature if the actual site or
service conditions differ from expected conditions.

[ ] Accepted as written [ ] Not Accepted as written. See comments below

4, WORKFORCE.

A. The Contractor shall employ only orderly and competent workers, skilled in the performance of the
services which they will perform under the Contract.

B. The Contractor, its employees, subcontractors, and subcontractor's employees may not while
engaged in participating or responding to a solicitation or while in the course and scope of
delivering goods or services under a City of Austin contract or on the City's property:

i. use or possess a firearm, including a concealed handgun that is licensed under state law,
except as required by the terms of the contract; or
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ii. use or possess alcoholic or other intoxicating beverages, illegal drugs or controlled
substances, nor may such workers be intoxicated, or under the influence of alcohol or
drugs, on the job.

If the City or the City's representative notifies the Contractor that any worker is incompetent,
disorderly or disobedient, has knowingly or repeatedly violated safety regulations, has possessed
any firearms, or has possessed or was under the influence of alcohol or drugs on the job, the
Contractor shall immediately remove such worker from Contract services, and may not employ
such worker again on Contract services without the City's prior written consent.

[ ] Accepted as written [ ] Not Accepted as written. See comments below

5. COMPLIANCE WITH HEALTH, SAFETY, AND ENVIRONMENTAL REGULATIONS. The Contractor,

its Subcontractors, and their respective employees, shall comply fully with all applicable federal, state,
and local health, safety, and environmental laws, ordinances, rules and regulations in the performance
of the services, including but not limited to those promulgated by the City and by the Occupational
Safety and Health Administration (OSHA). In case of conflict, the most stringent safety requirement
shall govern. The Contractor shall indemnify and hold the City harmless from and against all claims,
demands, suits, actions, judgments, fines, penalties and liability of every kind arising from the breach
of the Contractor’s obligations under this paragraph.

[ ] Accepted as written [ ] Not Accepted as written. See comments below

6. INVOICES.

A.

The Contractor shall submit separate invoices in duplicate on each purchase order or purchase
release after each delivery. If partial shipments or deliveries are authorized by the City, a
separate invoice must be sent for each shipment or delivery made.

Proper Invoices must include a unique invoice number, the purchase order or delivery
order number and the master agreement number if applicable, the Department’'s Name,
and the name of the point of contact for the Department. Invoices shall be itemized and
transportation charges, if any, shall be listed separately. A copy of the bill of lading and the
freight waybill, when applicable, shall be attached to the invoice. The Contractor's name and, if
applicable, the tax identification number on the invoice must exactly match the information in the
Vendor’s registration with the City. Unless otherwise instructed in writing, the City may rely on
the remittance address specified on the Contractor’s invoice.

Invoices for labor shall include a copy of all time-sheets with trade labor rate and deliverables
order number clearly identified. Invoices shall also include a tabulation of work-hours at the
appropriate rates and grouped by work order number. Time billed for labor shall be limited to
hours actually worked at the work site.

Unless otherwise expressly authorized in the Contract, the Contractor shall pass through all
Subcontract and other authorized expenses at actual cost without markup.

Federal excise taxes, State taxes, or City sales taxes must not be included in the invoiced
amount. The City will furnish a tax exemption certificate upon request.
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|:| Accepted as written |:| Not Accepted as written. See comments below

7. PAYMENT.

A.

G.

All proper invoices received by the City will be paid within thirty (30) calendar days of the City’s
receipt of the deliverables or of the invoice, whichever is later.

If payment is not timely made, (per paragraph A), interest shall accrue on the unpaid balance at
the lesser of the rate specified in Texas Government Code Section 2251.025 or the maximum
lawful rate; except, if payment is not timely made for a reason for which the City may withhold
payment hereunder, interest shall not accrue until ten (10) calendar days after the grounds for
withholding payment have been resolved.

If partial shipments or deliveries are authorized by the City, the Contractor will be paid for the
partial shipment or delivery, as stated above, provided that the invoice matches the shipment or
delivery.

The City may withhold or set off the entire payment or part of any payment otherwise due the
Contractor to such extent as may be necessary on account of;

i. delivery of defective or non-conforming deliverables by the Contractor;

. third party claims, which are not covered by the insurance which the Contractor is required
to provide, are filed or reasonable evidence is provided indicating probable filing of such
claims;

iii.  failure of the Contractor to pay Subcontractors, or for labor, materials or equipment;

iv.  damage to the property of the City or the City's agents, employees or contractors, which is
not covered by insurance required to be provided by the Contractor;

reasonable evidence that the Contractor’s obligations will not be completed within the time

specified in the Contract, and that the unpaid balance would not be adequate to cover actual or

liquidated damages for the anticipated delay;

vi.  failure of the Contractor to submit proper invoices with all required attachments and
supporting documentation; or

vii.  failure of the Contractor to comply with any material provision of the Contract Documents.

Notice is hereby given of Article VIII, Section 1 of the Austin City Charter which prohibits the
payment of any money to any person, firm or corporation who is in arrears to the City for taxes,
and of §2-8-3 of the Austin City Code concerning the right of the City to offset indebtedness owed
the City.

Payment will be made by check unless the parties mutually agree to payment by credit card or
electronic transfer of funds. The Contractor agrees that there shall be no additional charges,
surcharges, or penalties to the City for payments made by credit card or electronic funds transfer.

The awarding or continuation of this Contract is dependent upon the availability of funding. The
City’s payment obligations are payable only and solely from funds Appropriated and available for
this Contract. The absence of Appropriated or other lawfully available funds shall render the
Contract null and void to the extent funds are not Appropriated or available and any deliverables
delivered but unpaid shall be returned to the Contractor. The City shall provide the Contractor
written notice of the failure of the City to make an adequate Appropriation for any fiscal year to pay
the amounts due under the Contract, or the reduction of any Appropriation to an amount
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insufficient to permit the City to pay its obligations under the Contract. In the event of non or
inadequate appropriation of funds, there will be no penalty nor removal fees charged to the City.

|:| Accepted as written |:| Not Accepted as written. See comments below

8. FINAL PAYMENT AND CLOSE-OUT.

The making and acceptance of final payment will constitute:

i. a waiver of all claims by the City against the Contractor, except claims (1) which have
been previously asserted in writing and not yet settled, (2) arising from defective work
appearing after final inspection, (3) arising from failure of the Contractor to comply with the
Contract or the terms of any warranty specified herein, (4) arising from the Contractor’s
continuing obligations under the Contract, including but not limited to indemnity and
warranty obligations, or (5) arising under the City’s right to audit; and

ii. a waiver of all claims by the Contractor against the City other than those previously
asserted in writing and not yet settled.

[ ] Accepted as written [ ] Not Accepted as written. See comments below

9. RIGHT TO AUDIT.

A.

The Contractor agrees that the representatives of the Office of the City Auditor or other
authorized representatives of the City shall have access to, and the right to audit, examine, or
reproduce, any and all records of the Contractor related to the performance under this
Contract. The Contractor shall retain all such records for a period of three (3) years after final
payment on this Contract or until all audit and litigation matters that the City has brought to the
attention of the Contractor are resolved, whichever is longer. The Contractor agrees to refund
to the City any overpayments disclosed by any such audit.

The Contractor shall include section a. above in all subcontractor agreements entered into in
connection with this Contract.

|:| Accepted as written |:| Not Accepted as written. See comments below

10. SUBCONTRACTORS.

A. If the Contractor identified Subcontractors in an MBE/WBE Program Compliance Plan or a No
Goals Utilization Plan, the Contractor shall comply with the provisions of Chapters 2-9A, 2-9B, 2-
9C, and 2-9D, as applicable, of the Austin City Code and the terms of the Compliance Plan as
approved by the City (the “Plan”). The Contractor shall not initially employ any Subcontractor

Section 0630 Commercial and Legal Contract Terms 4/9/2012
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except as provided in the Contractor's Plan. The Contractor shall not substitute any
Subcontractor identified in the Plan, unless the substitute has been accepted by the City in
writing in accordance with the provisions of Chapters 2-9A, 2-9B, 2-9C and 2-9D, as applicable.
No acceptance by the City of any Subcontractor shall constitute a waiver of any rights or
remedies of the City with respect to defective deliverables provided by a Subcontractor. If a
Plan has been approved, the Contractor is additionally required to submit a monthly Subcontract
Awards and Expenditures Report to the Contract Manager and the Purchasing Office Contract
Compliance Manager no later than the tenth calendar day of each month.

B. Work performed for the Contractor by a Subcontractor shall be pursuant to a written contract
between the Contractor and Subcontractor. The terms of the subcontract may not conflict with
the terms of the Contract, and shall contain provisions that:

i. require that all deliverables to be provided by the Subcontractor be provided in strict
accordance with the provisions, specifications and terms of the Contract;

ii. prohibit the Subcontractor from further subcontracting any portion of the Contract without
the prior written consent of the City and the Contractor. The City may require, as a
condition to such further subcontracting, that the Subcontractor post a payment bond in
form, substance and amount acceptable to the City;

iii. require Subcontractors to submit all invoices and applications for payments, including any
claims for additional payments, damages or otherwise, to the Contractor in sufficient time
to enable the Contractor to include same with its invoice or application for payment to the
City in accordance with the terms of the Contract;

iv.  require that all Subcontractors obtain and maintain, throughout the term of their contract,
insurance in the type and amounts specified for the Contractor, with the City being a
named insured as its interest shall appear; and

V. require that the Subcontractor indemnify and hold the City harmless to the same extent as
the Contractor is required to indemnify the City.

C. The Contractor shall be fully responsible to the City for all acts and omissions of the
Subcontractors just as the Contractor is responsible for the Contractor's own acts and
omissions. Nothing in the Contract shall create for the benefit of any such Subcontractor any
contractual relationship between the City and any such Subcontractor, nor shall it create any
obligation on the part of the City to pay or to see to the payment of any moneys due any such
Subcontractor except as may otherwise be required by law.

D. The Contractor shall pay each Subcontractor its appropriate share of payments made to the
Contractor not later than ten (10) calendar days after receipt of payment from the City.

|:| Accepted as written |:| Not Accepted as written. See comments below

11. WARRANTY-PRICE.

A.  The Contractor warrants the prices quoted in the Offer are no higher than the Contractor's
current prices on orders by others for like deliverables under similar terms of purchase.

B. The Contractor certifies that the prices in the Offer have been arrived at independently without
consultation, communication, or agreement for the purpose of restricting competition, as to any
matter relating to such fees with any other firm or with any competitor.

Section 0630 Commercial and Legal Contract Terms 4/9/2012
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C. In addition to any other remedy available, the City may deduct from any amounts owed to the
Contractor, or otherwise recover, any amounts paid for items in excess of the Contractor's
current prices on orders by others for like deliverables under similar terms of purchase.

|:| Accepted as written |:| Not Accepted as written. See comments below

12.

WARRANTY — SERVICES. The Contractor warrants and represents that all services to be provided
the City under the Contract will be fully and timely performed in a good and workmanlike manner in
accordance with generally accepted industry standards and practices, the terms, conditions, and
covenants of the Contract, and all applicable Federal, State and local laws, rules or regulations.

A. The Contractor may not limit, exclude or disclaim the foregoing warranty or any warranty implied
by law, and any attempt to do so shall be without force or effect.

B. Unless otherwise specified in the Contract, the warranty period shall be at least one year from the
Acceptance Date. If during the warranty period, one or more of the above warranties are
breached, the Contractor shall promptly upon receipt of demand perform the services again in
accordance with above standard at no additional cost to the City. All costs incidental to such
additional performance shall be borne by the Contractor. The City shall endeavor to give the
Contractor written notice of the breach of warranty within thirty (30) calendar days of discovery of
the breach warranty, but failure to give timely notice shall not impair the City’'s rights under this
section.

C. If the Contractor is unable or unwilling to perform its services in accordance with the above
standard as required by the City, then in addition to any other available remedy, the City may
reduce the amount of services it may be required to purchase under the Contract from the
Contractor, and purchase conforming services from other sources. In such event, the Contractor
shall pay to the City upon demand the increased cost, if any, incurred by the City to procure such
services from another source.

[ ] Accepted as written [ ] Not Accepted as written. See comments below

13.

ACCEPTANCE OF INCOMPLETE OR NON-CONFORMING DELIVERABLES. If, instead of
requiring immediate correction or removal and replacement of defective or non-conforming
deliverables, the City prefers to accept it, the City may do so. The Contractor shall pay all claims,
costs, losses and damages attributable to the City’s evaluation of and determination to accept such
defective or non-conforming deliverables. If any such acceptance occurs prior to final payment, the
City may deduct such amounts as are necessary to compensate the City for the diminished value of
the defective or non-conforming deliverables. If the acceptance occurs after final payment, such
amount will be refunded to the City by the Contractor.

|:| Accepted as written |:| Not Accepted as written. See comments below
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RIGHT TO ASSURANCE. Whenever one party to the Contract in good faith has reason to question
the other party’s intent to perform, demand may be made to the other party for written assurance of the
intent to perform. In the event that no assurance is given within the time specified after demand is
made, the demanding party may treat this failure as an anticipatory repudiation of the Contract.

|:| Accepted as written |:| Not Accepted as written. See comments below

15.

STOP WORK NOTICE. The City may issue an immediate Stop Work Notice in the event the
Contractor is observed performing in a manner that is in violation of Federal, State, or local guidelines,
or in a manner that is determined by the City to be unsafe to either life or property. Upon notification,
the Contractor will cease all work until notified by the City that the violation or unsafe condition has
been corrected. The Contractor shall be liable for all costs incurred by the City as a result of the
issuance of such Stop Work Notice.

[ ] Accepted as written [ ] Not Accepted as written. See comments below

16.

DEFAULT. The Contractor shall be in default under the Contract if the Contractor (a) fails to fully,
timely and faithfully perform any of its material obligations under the Contract, (b) fails to provide
adequate assurance of performance under Paragraph 14, (c) becomes insolvent or seeks relief under
the bankruptcy laws of the United States or (d) makes a material misrepresentation in Contractor’'s
Offer, or in any report or deliverable required to be submitted by the Contractor to the City.

|:| Accepted as written |:| Not Accepted as written. See comments below

17.

TERMINATION FOR CAUSE. In the event of a default by the Contractor, the City shall have the right
to terminate the Contract for cause, by written notice effective ten (10) calendar days, unless otherwise
specified, after the date of such notice, unless the Contractor, within such ten (10) day period, cures
such default, or provides evidence sufficient to prove to the City’s reasonable satisfaction that such
default does not, in fact, exist. The City may place Contractor on probation for a specified period of
time within which the Contractor must correct any non-compliance issues. Probation shall not normally
be for a period of more than nine (9) months, however, it may be for a longer period, not to exceed one
(1) year depending on the circumstances. If the City determines the Contractor has failed to perform
satisfactorily during the probation period, the City may proceed with suspension. In the event of a
default by the Contractor, the City may suspend or debar the Contractor in accordance with the “City of
Austin Purchasing Office Probation, Suspension and Debarment Rules for Vendors” and remove the
Contractor from the City’s vendor list for up to five (5) years and any Offer submitted by the Contractor
may be disqualified for up to five (5) years. In addition to any other remedy available under law or in
equity, the City shall be entitled to recover all actual damages, costs, losses and expenses, incurred
by the City as a result of the Contractor’s default, including, without limitation, cost of cover,
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reasonable attorneys’ fees, court costs, and prejudgment and post-judgment interest at the maximum
lawful rate. All rights and remedies under the Contract are cumulative and are not exclusive of any
other right or remedy provided by law.

|:| Accepted as written |:| Not Accepted as written. See comments below

18. TERMINATION WITHOUT CAUSE. The City shall have the right to terminate the Contract, in whole
or in part, without cause any time upon thirty (30) calendar days prior written notice. Upon receipt of a
notice of termination, the Contractor shall promptly cease all further work pursuant to the Contract,
with such exceptions, if any, specified in the notice of termination. The City shall pay the Contractor,
to the extent of funds Appropriated or otherwise legally available for such purposes, for all goods
delivered and services performed and obligations incurred prior to the date of termination in
accordance with the terms hereof.

|:| Accepted as written |:| Not Accepted as written. See comments below

19. ERAUD. Fraudulent statements by the Contractor on any Offer or in any report or deliverable required
to be submitted by the Contractor to the City shall be grounds for the termination of the Contract for
cause by the City and may result in legal action.

|:| Accepted as written |:| Not Accepted as written. See comments below

20. DELAYS.

A.  The City may delay scheduled delivery or other due dates by written notice to the Contractor if
the City deems it is in its best interest. If such delay causes an increase in the cost of the work
under the Contract, the City and the Contractor shall negotiate an equitable adjustment for costs
incurred by the Contractor in the Contract price and execute an amendment to the Contract.
The Contractor must assert its right to an adjustment within thirty (30) calendar days from the
date of receipt of the notice of delay. Failure to agree on any adjusted price shall be handled
under the Dispute Resolution process specified in paragraph 38. However, nothing in this
provision shall excuse the Contractor from delaying the delivery as notified.

B. Neither party shall be liable for any default or delay in the performance of its obligations under
this Contract if, while and to the extent such default or delay is caused by acts of God, fire, riots,
civil commotion, labor disruptions, sabotage, sovereign conduct, or any other cause beyond the
reasonable control of such party. In the event of default or delay in contract performance due to
any of the foregoing causes, then the time for completion of the services will be extended;
provided, however, in such an event, a conference will be held within three (3) business days to
establish a mutually agreeable period of time reasonably necessary to overcome the effect of
such failure to perform.
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BENEFIT PLAN ADMINISTRATION - JSD0124 Page 8 of 22



REQUEST FOR PROPOSAL NO. JSD0124
CITY OF AUSTIN PURCHASING OFFICE
BENEFIT PLANS ADMINISTRATION
Section 0630 Commercial and Legal Contract Terms

|:| Accepted as written |:| Not Accepted as written. See comments below

21.

INDEMNITY.

A. Definitions:

"Indemnified Claims" shall include any and all claims, demands, suits, causes of action,

judgments and liability of every character, type or description, including all reasonable

costs and expenses of litigation, mediation or other alternate dispute resolution
mechanism, including attorney and other professional fees for:

(1) damage to or loss of the property of any person (including, but not limited to the
City, the Contractor, their respective agents, officers, employees and
subcontractors; the officers, agents, and employees of such subcontractors; and
third parties); and/or

(2) death, bodily injury, illness, disease, worker's compensation, loss of services, or loss
of income or wages to any person (including but not limited to the agents, officers
and employees of the City, the Contractor, the Contractor's subcontractors, and
third parties),

"Fault" shall include the sale of defective or non-conforming deliverables, negligence,

willful misconduct, or a breach of any legally imposed strict liability standard.

B. THE CONTRACTOR SHALL DEFEND (AT THE OPTION OF THE CITY), INDEMNIFY, AND HOLD THE CITY, ITS
SUCCESSORS, ASSIGNS, OFFICERS, EMPLOYEES AND ELECTED OFFICIALS HARMLESS FROM AND
AGAINST ALL INDEMNIFIED CLAIMS DIRECTLY ARISING OUT OF, INCIDENT TO, CONCERNING OR
RESULTING FROM THE FAULT OF THE CONTRACTOR, OR THE CONTRACTOR'S AGENTS, EMPLOYEES OR
SUBCONTRACTORS, IN THE PERFORMANCE OF THE CONTRACTOR’S OBLIGATIONS UNDER THE
CONTRACT. NOTHING HEREIN SHALL BE DEEMED TO LIMIT THE RIGHTS OF THE CITY OR THE
CONTRACTOR (INCLUDING, BUT NOT LIMITED TO, THE RIGHT TO SEEK CONTRIBUTION) AGAINST ANY
THIRD PARTY WHO MAY BE LIABLE FOR AN INDEMNIFIED CLAIM.

[ ] Accepted as written [ ] Not Accepted as written. See comments below

22.

INSURANCE. (Reference Section 0400 for specific coverage requirements). The following insurance
requirements apply. (Revised 6/01/98)

A. General Reguirements.

The Contractor shall at a minimum carry insurance in the types and amounts indicated in
Section 0400, Supplemental Purchase Provisions, for the duration of the Contract,
including extension options and hold over periods, and during any warranty period.

The Contractor shall provide Certificates of Insurance with the coverages and
endorsements required in Section 0400, Supplemental Purchase Provisions, to the City as
verification of coverage prior to contract execution and within fourteen (14) calendar days
after written request from the City. Failure to provide the required Certificate of Insurance
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may subject the Offer to disqualification from consideration for award. The Contractor
must also forward a Certificate of Insurance to the City whenever a previously identified
policy period has expired, or an extension option or hold over period is exercised, as
verification of continuing coverage.

The Contractor shall not commence work until the required insurance is obtained and until
such insurance has been reviewed by the City. Approval of insurance by the City shall not
relieve or decrease the liability of the Contractor hereunder and shall not be construed to
be a limitation of liability on the part of the Contractor.

The Contractor must submit certificates of insurance to the City for all subcontractors prior
to the subcontractors commencing work on the project.

The Contractor's and all subcontractors’ insurance coverage shall be written by
companies licensed to do business in the State of Texas at the time the policies are
issued and shall be written by companies with A.M. Best ratings of B+VIl or better. The
City will accept workers’ compensation coverage written by the Texas Workers’
Compensation Insurance Fund.

The “other” insurance clause shall not apply to the City where the City is an additional
insured shown on any policy. It is intended that policies required in the Contract, covering
both the City and the Contractor, shall be considered primary coverage as applicable.

If insurance policies are not written for amounts specified in Section 0400, Supplemental
Purchase Provisions, the Contractor shall carry Umbrella or Excess Liability Insurance for
any differences in amounts specified. If Excess Liability Insurance is provided, it shall
follow the form of the primary coverage.

The City shall be entitled, upon request, at an agreed upon location, and without expense,
to review certified copies of policies and endorsements thereto and may make any
reasonable requests for deletion or revision or modification of particular policy terms,
conditions, limitations, or exclusions except where policy provisions are established by law
or regulations binding upon either of the parties hereto or the underwriter on any such
policies.

The City reserves the right to review the insurance requirements set forth during the
effective period of the Contract and to make reasonable adjustments to insurance
coverage, limits, and exclusions when deemed necessary and prudent by the City based
upon changes in statutory law, court decisions, the claims history of the industry or
financial condition of the insurance company as well as the Contractor.

The Contractor shall not cause any insurance to be canceled nor permit any insurance to
lapse during the term of the Contract or as required in the Contract.

The Contractor shall be responsible for premiums, deductibles and self-insured retentions,
if any, stated in policies. All deductibles or self-insured retentions shall be disclosed on
the Certificate of Insurance.

The Contractor shall endeavor to provide the City thirty (30) calendar days’ written notice
of erosion of the aggregate limits below occurrence limits for all applicable coverages
indicated within the Contract.

The insurance coverages specified in Section 0400, Supplemental Purchase Provisions,
are required minimums and are not intended to limit the responsibility or liability of the
Contractor.
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B. Specific Coverage Reguirements: Specific insurance requirements are contained in Section
0400, Supplemental Purchase Provisions

i. Worker's Compensation and Employers’ Liability Insurance. Coverage shall be
consistent with statutory benefits outlined in the Texas Worker's Compensation Act
(Section 401). The minimum policy limits for Employer’s Liability are $100,000
bodily injury each accident, $500,000 bodily injury by disease policy limit and
$100,000 bodily injury by disease each employee.

(1) The Contractor’s policy shall apply to the State of Texas and include these
endorsements in favor of the City of Austin:
(& Waiver of Subrogation, Form WC 420304, or equivalent coverage
(b)  Thirty (30) days Notice of Cancellation, Form WC 420601, or equivalent
coverage

. Commercial General Liability Insurance. The minimum bodily injury and property
damage per occurrence are $500,000 for coverages A (Bodily Injury and Property
Damage) and B (Personal and Advertising Injuries).

(1) The policy shall contain the following provisions:
(@) Blanket contractual liability coverage for liability assumed under the
Contract and all other Contracts related to the project.
(b) Independent Contractor's Coverage.
(c)  Products/Completed Operations Liability for the duration of the warranty
period.
(d) If the project involves digging or drilling provisions must be included that
provide Explosion, Collapse, and Underground Coverage (X,C,U).
(2) The policy shall also include these endorsements in favor of the City of Austin:
(&) Waiver of Subrogation, Endorsement CG 2404, or equivalent coverage
(b)  Thirty (30) days Notice of Cancellation, Endorsement CG 0205, or
equivalent coverage
(c) The City of Austin listed as an additional insured, Endorsement CG
2010, or equivalent coverage

iii. Business Automobile Liability Insurance. The Contractor shall provide coverage for
all owned, non-owned and hired vehicles with a minimum combined single limit of
$500,000 per occurrence for bodily injury and property damage. Alternate
acceptable limits are $250,000 bodily injury per person, $500,000 bodily injury per
occurrence and at least $100,000 property damage liability per accident.

(1) The policy shall include these endorsements in favor of the City of Austin:
(&) Waiver of Subrogation, Endorsement TE 2046A, or equivalent coverage
(b)  Thirty (30) days Notice of Cancellation, Endorsement TE 0202A, or
equivalent coverage
(c) The City of Austin listed as an additional insured, Endorsement TE
9901B, or equivalent coverage.

iv. Professional Liability Insurance. The Contractor shall provide coverage, at a minimum
limit of $1,000,000 per claim, to pay on behalf of the assured all sums which the assured
shall become legally obligated to pay as damages by reason of any negligent act, error, or
omission arising out of the performance of professional services under this Agreement.

If coverage is written on a claims-made basis, the retroactive date shall be prior to or
coincident with the date of the Contract and the certificate of insurance shall state that the
coverage is claims-made and indicate the retroactive date. This coverage shall be
continuous and will be provided for 24 months following the completion of the contract.

Section 0630 Commercial and Legal Contract Terms 4/9/2012
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C. Certificate. The following statement must be shown on the Certificate of Insurance:
“The City of Austin is an Additional Insured on the general liability and the auto liability policies. A

Waiver of Subrogation is issued in favor of the City of Austin for general liability, auto liability and
workers compensation policies.”

|:| Accepted as written |:| Not Accepted as written. See comments below

23.

ELECTRONIC IMAGES. The City reserves the right to capture electronic images of contractor
employees or sub-contractors delivering this program for use in internal communications and
marketing of Benefits Programs to City employees and retirees. Marketing may consist of; brochures,
benefit materials, internal newsletters, and emails which may be copied, distributed, and transmitted
via the City's intranet. Contractor hereby releases and holds the City harmless from and against any
liability or claim for damages of any kind for the use as specified above.

|:| Accepted as written |:| Not Accepted as written. See comments below

24,

CLAIMS. If any claim, demand, suit, or other action is asserted against the Contractor which arises
under or concerns the Contract, or which could have a material adverse affect on the Contractor's
ability to perform thereunder, the Contractor shall give written notice thereof to the City within ten (10)
calendar days after receipt of notice by the Contractor. Such notice to the City shall state the date of
notification of any such claim, demand, suit, or other action; the names and addresses of the
claimant(s); the basis thereof; and the name of each person against whom such claim is being
asserted. Such notice shall be delivered personally or by mail and shall be sent to the City and to the
Austin City Attorney. Personal delivery to the City Attorney shall be to City Hall, 301 West 2" Street,
4" Floor, Austin, Texas 78701, and mail delivery shall be to P.O. Box 1088, Austin, Texas 78767.

[ ] Accepted as written [ ] Not Accepted as written. See comments below

25.

NOTICES. Unless otherwise specified, all notices, requests, or other communications required or
appropriate to be given under the Contract shall be in writing and shall be deemed delivered three (3)
business days after postmarked if sent by U.S. Postal Service Certified or Registered Mail, Return
Receipt Requested. Notices delivered by other means shall be deemed delivered upon receipt by the
addressee. Routine communications may be made by first class mail, telefax, or other commercially
accepted means. Notices to the Contractor shall be sent to the address specified in the Contractor’s
Offer, or at such other address as a party may notify the other in writing. Notices to the City shall be
addressed to the City at P.O. Box 1088, Austin, Texas 78767 and marked to the attention of the
Contract Administrator.

|:| Accepted as written |:| Not Accepted as written. See comments below

Section 0630 Commercial and Legal Contract Terms 4/9/2012
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26.

RIGHTS TO BID, PROPOSAL AND CONTRACTUAL MATERIAL. All material submitted by the

Contractor to the City shall become property of the City upon receipt. Any portions of such material
claimed by the Contractor to be proprietary must be clearly marked as such. Determination of the
public nature of the material is subject to the Texas Public Information Act, Chapter 552, Texas
Government Code.

[ ] Accepted as written [ ] Not Accepted as written. See comments below

27.

NO WARRANTY BY CITY AGAINST INFRINGEMENTS. The Contractor represents and warrants to
the City that: (i) the Contractor shall provide the City good and indefeasible title to the deliverables and
(ii) the deliverables supplied by the Contractor in accordance with the specifications in the Contract will
not infringe, directly or contributorily, any patent, trademark, copyright, trade secret, or any other
intellectual property right of any kind of any third party; that no claims have been made by any person
or entity with respect to the ownership or operation of the deliverables and the Contractor does not
know of any valid basis for any such claims. The Contractor shall, at its sole expense, defend,
indemnify, and hold the City harmless from and against all liability, damages, and costs (including
court costs and reasonable fees of attorneys and other professionals) arising out of or resulting from:
(i) any claim that the City's exercise anywhere in the world of the rights associated with the City's’
ownership, and if applicable, license rights, and its use of the deliverables infringes the intellectual
property rights of any third party; or (ii) the Contractor’'s breach of any of Contractor's representations
or warranties stated in this Contract. In the event of any such claim, the City shall have the right to
monitor such claim or at its option engage its own separate counsel to act as co-counsel on the City's
behalf. Further, Contractor agrees that the City's specifications regarding the deliverables shall in no
way diminish Contractor's warranties or obligations under this paragraph and the City makes no
warranty that the production, development, or delivery of such deliverables will not impact such
warranties of Contractor.

[ ] Accepted as written [ ] Not Accepted as written. See comments below

28.

CONFIDENTIALITY. In order to provide the deliverables to the City, Contractor may require access to
certain of the City’s and/or its licensors’ confidential information (including inventions, employee
information, trade secrets, confidential know-how, confidential business information, and other
information which the City or its licensors consider confidential) (collectively, “Confidential
Information”). Contractor acknowledges and agrees that the Confidential Information is the valuable
property of the City and/or its licensors and any unauthorized use, disclosure, dissemination, or other
release of the Confidential Information will substantially injure the City and/or its licensors. The
Contractor (including its employees, subcontractors, agents, or representatives) agrees that it will
maintain the Confidential Information in strict confidence and shall not disclose, disseminate, copy,
divulge, recreate, or otherwise use the Confidential Information without the prior written consent of the
City or in a manner not expressly permitted under this Contract, unless the Confidential Information is
required to be disclosed by law or an order of any court or other governmental authority with proper
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jurisdiction, provided the Contractor promptly notifies the City before disclosing such information so as
to permit the City reasonable time to seek an appropriate protective order. The Contractor agrees to
use protective measures no less stringent than the Contractor uses within its own business to protect
its own most valuable information, which protective measures shall under all circumstances be at least
reasonable measures to ensure the continued confidentiality of the Confidential Information.

|:| Accepted as written |:| Not Accepted as written. See comments below

29. ADVERTISING. The Contractor shall not advertise or publish, without the City’s prior consent, the fact
that the City has entered into the Contract, except to the extent required by law.

|:| Accepted as written |:| Not Accepted as written. See comments below

30. NO CONTINGENT FEES. The Contractor warrants that no person or selling agency has been
employed or retained to solicit or secure the Contract upon any agreement or understanding for
commission, percentage, brokerage, or contingent fee, excepting bona fide employees of bona fide
established commercial or selling agencies maintained by the Contractor for the purpose of securing
business. For breach or violation of this warranty, the City shall have the right, in addition to any other
remedy available, to cancel the Contract without liability and to deduct from any amounts owed to the
Contractor, or otherwise recover, the full amount of such commission, percentage, brokerage or
contingent fee.

|:| Accepted as written |:| Not Accepted as written. See comments below

31. GRATUITIES. The City may, by written notice to the Contractor, cancel the Contract without liability if
it is determined by the City that gratuities were offered or given by the Contractor or any agent or
representative of the Contractor to any officer or employee of the City of Austin with a view toward
securing the Contract or securing favorable treatment with respect to the awarding or amending or the
making of any determinations with respect to the performing of such contract. In the event the
Contract is canceled by the City pursuant to this provision, the City shall be entitled, in addition to any
other rights and remedies, to recover or withhold the amount of the cost incurred by the Contractor in
providing such gratuities.

|:| Accepted as written |:| Not Accepted as written. See comments below

32. PROHIBITION AGAINST PERSONAL INTEREST IN CONTRACTS. No officer, employee,
independent consultant, or elected official of the City who is involved in the development, evaluation,
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or decision-making process of the performance of any solicitation shall have a financial interest, direct
or indirect, in the Contract resulting from that solicitation. Any willful violation of this section shall
constitute impropriety in office, and any officer or employee guilty thereof shall be subject to
disciplinary action up to and including dismissal. Any violation of this provision, with the knowledge,
expressed or implied, of the Contractor shall render the Contract voidable by the City.

|:| Accepted as written |:| Not Accepted as written. See comments below

33. INDEPENDENT CONTRACTOR. The Contract shall not be construed as creating an
employer/employee relationship, a partnership, or a joint venture. The Contractor’s services shall be
those of an independent contractor. The Contractor agrees and understands that the Contract does
not grant any rights or privileges established for employees of the City.

|:| Accepted as written |:| Not Accepted as written. See comments below

34. ASSIGNMENT-DELEGATION. The Contract shall be binding upon and enure to the benefit of the City
and the Contractor and their respective successors and assigns, provided however, that no right or
interest in the Contract shall be assigned and no obligation shall be delegated by the Contractor
without the prior written consent of the City. Any attempted assignment or delegation by the Contractor
shall be void unless made in conformity with this paragraph. The Contract is not intended to confer
rights or benefits on any person, firm or entity not a party hereto; it being the intention of the parties
that there be no third party beneficiaries to the Contract.

|:| Accepted as written |:| Not Accepted as written. See comments below

35. WAIVER. No claim or right arising out of a breach of the Contract can be discharged in whole or in
part by a waiver or renunciation of the claim or right unless the waiver or renunciation is supported by
consideration and is in writing signed by the aggrieved party. No waiver by either the Contractor or the
City of any one or more events of default by the other party shall operate as, or be construed to be, a
permanent waiver of any rights or obligations under the Contract, or an express or implied acceptance
of any other existing or future default or defaults, whether of a similar or different character.

|:| Accepted as written |:| Not Accepted as written. See comments below

36. MODIFICATIONS. The Contract can be modified or amended only by a writing signed by both parties.
No pre-printed or similar terms on any Contractor invoice, order or other document shall have any
force or effect to change the terms, covenants, and conditions of the Contract.
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|:| Accepted as written |:| Not Accepted as written. See comments below

37. INTERPRETATION. The Contract is intended by the parties as a final, complete and exclusive

statement of the terms of their agreement. No course of prior dealing between the parties or course of
performance or usage of the trade shall be relevant to supplement or explain any term used in the
Contract. Although the Contract may have been substantially drafted by one party, it is the intent of the
parties that all provisions be construed in a manner to be fair to both parties, reading no provisions
more strictly against one party or the other. Whenever a term defined by the Uniform Commercial
Code, as enacted by the State of Texas, is used in the Contract, the UCC definition shall control,
unless otherwise defined in the Contract.

|:| Accepted as written |:| Not Accepted as written. See comments below

38. DISPUTE RESOLUTION.

A.

If a dispute arises out of or relates to the Contract, or the breach thereof, the parties agree to
negotiate prior to prosecuting a suit for damages. However, this section does not prohibit the filing
of a lawsuit to toll the running of a statute of limitations or to seek injunctive relief. Either party
may make a written request for a meeting between representatives of each party within fourteen
(14) calendar days after receipt of the request or such later period as agreed by the parties. Each
party shall include, at a minimum, one (1) senior level individual with decision-making authority
regarding the dispute. The purpose of this and any subsequent meeting is to attempt in good faith
to negotiate a resolution of the dispute. If, within thirty (30) calendar days after such meeting, the
parties have not succeeded in negotiating a resolution of the dispute, they will proceed directly to
mediation as described below. Negotiation may be waived by a written agreement signed by both
parties, in which event the parties may proceed directly to mediation as described below.

If the efforts to resolve the dispute through negotiation fail, or the parties waive the negotiation
process, the parties may select, within thirty (30) calendar days, a mediator trained in mediation
skills to assist with resolution of the dispute. Should they choose this option, the City and the
Contractor agree to act in good faith in the selection of the mediator and to give consideration to
qualified individuals nominated to act as mediator. Nothing in the Contract prevents the parties
from relying on the skills of a person who is trained in the subject matter of the dispute or a
contract interpretation expert. If the parties fail to agree on a mediator within thirty (30) calendar
days of initiation of the mediation process, the mediator shall be selected by the Travis County
Dispute Resolution Center (DRC). The parties agree to participate in mediation in good faith for
up to thirty (30) calendar days from the date of the first mediation session. The City and the
Contractor will share the mediator's fees equally and the parties will bear their own costs of
participation such as fees for any consultants or attorneys they may utilize to represent them or
otherwise assist them in the mediation.

|:| Accepted as written |:| Not Accepted as written. See comments below
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JURISDICTION AND VENUE. The Contract is made under and shall be governed by the laws of the
State of Texas, including, when applicable, the Uniform Commercial Code as adopted in Texas,
V.T.C.A., Bus. & Comm. Code, Chapter 1, excluding any rule or principle that would refer to and apply
the substantive law of another state or jurisdiction. All issues arising from this Contract shall be
resolved in the courts of Travis County, Texas and the parties agree to submit to the exclusive
personal jurisdiction of such courts. The foregoing, however, shall not be construed or interpreted to
limit or restrict the right or ability of the City to seek and secure injunctive relief from any competent
authority as contemplated herein.

[ ] Accepted as written [ ] Not Accepted as written. See comments below

40.

INVALIDITY. The invalidity, illegality, or unenforceability of any provision of the Contract shall in no
way affect the validity or enforceability of any other portion or provision of the Contract. Any void
provision shall be deemed severed from the Contract and the balance of the Contract shall be
construed and enforced as if the Contract did not contain the particular portion or provision held to be
void. The parties further agree to reform the Contract to replace any stricken provision with a valid
provision that comes as close as possible to the intent of the stricken provision. The provisions of this
section shall not prevent this entire Contract from being void should a provision which is the essence
of the Contract be determined to be void.

|:| Accepted as written |:| Not Accepted as written. See comments below

41.

SURVIVABILITY OF OBLIGATIONS. All provisions of the Contract that impose continuing obligations
on the parties, including but not limited to the warranty, indemnity, and confidentiality obligations of the
parties, shall survive the expiration or termination of the Contract.

[ ] Accepted as written [ ] Not Accepted as written. See comments below

42.

LIVING WAGES AND BENEFITS (applicable to procurements involving the use of labor).

A. In order to help assure low employee turnover, quality services, and to reduce costs for health
care provided to uninsured citizens, the Austin City Council is committed to ensuring fair
compensation for City employees and those persons employed elsewhere in Austin. This
commitment has been supported by actions to establish a “living wage” and affordable health
care protection. Currently, the minimum wage for City employees is $11.00 per hour. This
minimum wage is required for any Contractor employee directly assigned to this City Contract,
unless Published Wage Rates are included in this solicitation. In addition, the City may stipulate
higher wage rates in certain solicitations in order to assure quality and continuity of service.
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B. Additionally, the City provides health insurance for its employees, and for a nominal rate,
employees may obtain coverage for their family members. Contractors must offer health
insurance with optional family coverage for all Contractor employees directly assigned to this
contract. Proof of the health care plan shall be provided prior to award of a Contract. In
addition, an insurance certificate for Workers’ Compensation Insurance Coverage must be
provided if required by the solicitation.

C. The City requires Contractors submitting Offers on this Contract to provide a signed certification
(see the Living Wages and Benefits Contractor Certification included in the Solicitation)
with their Offer certifying that all employees directly assigned to this City Contract will be paid a
minimum living wage equal to or greater than $11.00 per hour and are offered a health care
plan. The certification shall include a list of all employees directly assigned to providing services
under the resultant contract including their name and job title. The list shall be updated and
provided to the City as necessary throughout the term of the Contract.

D. The Contractor shall maintain throughout the term of the resultant contract basic employment
and wage information for each employee as required by the Fair Labor Standards Act (FLSA).
Basic employment records shall at a minimum include:

i. employee’s full name, as used for social security purposes, and on the same record, the
employee’s identifying symbol or number if such is used in place of name on any time,
work, or payroll records;

ii. time and date of week when employee’s workweek begins;

iii. hours worked each day and total hours worked each workweek;

iv.  basis on which employee’s wages are paid;

V. regular hourly pay rate;

vi.  total daily or weekly straight-time earnings;

vii.  total overtime earnings for the workweek;

viii.  all additions to or deductions from the employee’s wages;

ix. total wages paid each pay period; and

X. date of payment and the pay period covered by the payment.

E. The Contractor shall provide with the first invoice and as requested by the Department's
Contract Manager, individual Employee Certifications (see the Living Wages and Benefits
Employee Certification included in the Solicitation) for all employees directly assigned to the
contract containing:

i. the employee's name and job title;

ii. a statement certifying that the employee is paid at a rate equal to or greater than the
Living Wage of $11.00 per hour;

iii. a statement certifying that the employee is offered a health care plan with optional family
coverage.

Employee Certifications shall be signed by each employee directly assigned to the contract.

A. Contractor shall submit employee certifications quarterly with the respective invoice to
verify that employees are paid the Living Wage throughout the term of the contract.

B. The Department’'s Contract Manager will periodically review the employee data submitted
by the Contractor to verify compliance with this Living Wage provision. The City retains
the right to review employee records identified in paragraph D above to verify compliance
with this provision.
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[ ] Accepted as written [ ] Not Accepted as written. See comments below

43.

HOLD OVER AT THE CITY'S OPTION. Upon expiration of the Initial Term or a renewal or Optional
Period, or if requested in writing by the City, Contractor agrees to hold over under the terms and
conditions of this Contract for such a period of time as is reasonably necessary to re-solicit and/or
complete the City’s plan or program (not to exceed 120 days unless mutually agreed on in writing).

[ ] Accepted as written [ ] Not Accepted as written. See comments below

44,

ORDER OF PRECENDENCE. The documents listed below, taken together, contain the obligations,
project specifications, terms and conditions of the Agreement between the parties. In the event of a
conflict between any of the provisions of a resultant Agreement(s), any inconsistency shall be resolved
by giving precedence to the following order:

44.1 Aministrative Services Agreement and exhibits,
44.2 City's Request for Proposal,
44.3 Contractor(s)’s proposal which includes any Clarifications and Best and Final Offer.

[ ] Accepted as written [ ] Not Accepted as written. See comments below

45. SIGNIFICANT EVENT: The Contractor shall immediately notify the Contract Manager of any current
or prospective “significant event” on an ongoing basis. All notifications shall be submitted in writing to
Contract Manager. As used in this provision, a “significant event” is any occurrence or anticipated
occurrence which might reasonably be expected to have a material effect upon the Contractor's ability
to meet its contractual obligations. Significant events may include but not be limited to the following:

o disposal of major assets;

o any major computer software conversion, enhancement or modification to the operating
systems, security systems, and application software, used in the performance of this Contract;

o any significant termination or addition of provider contracts;

o Contractor’s insolvency or the imposition of, or notice of the intent to impose, a receivership,
conservatorship or special regulatory monitoring, or any bankruptcy proceedings, voluntary or
involuntary, or reorganization proceedings;

o strikes, slow-downs or substantial impairment of the Contractor’s facilities or of other facilities
used by the Contractor in the performance of this contract;

o reorganization, reduction and/or relocation in key personnel such as, but not limited to, customer
service representatives or claims adjusters;

Section 0630 Commercial and Legal Contract Terms 4/9/2012

BENEFIT PLAN ADMINISTRATION - JSD0124 Page 19 of 22



REQUEST FOR PROPOSAL NO. JSD0124
CITY OF AUSTIN PURCHASING OFFICE
BENEFIT PLANS ADMINISTRATION
Section 0630 Commercial and Legal Contract Terms

o known or anticipated sale, merger, or acquisition;
) known, planned or anticipated stock sales;
o any litigation filed by a member against the Contractor; or
o significant change in market share or product focus.
|:| Accepted as written |:| Not Accepted as written. See comments below

46.

EQUAL OPPORTUNITY

46.1 Equal Employment Opportunity: No Contractor or Contractor's agent, shall engage in any
discriminatory employment practice as defined in Chapter 5-4 of the City Code. No Bid submitted to
the City shall be considered, nor any Purchase Order issued, or any Contract awarded by the City
unless the Contractor has executed and filed with the City Purchasing Office a current Non-
Discrimination Certification. The Contractor shall sign and return the Non-Discrimination Certification
attached to the Solicitation and shall provide the policy within fourteen (14) calendar days after written
request from the City. Non-compliance with Chapter 5-4 of the City Code may result in sanctions,
including termination of the contract and the Contractor’'s suspension or debarment from participation
on future City contracts until deemed compliant with Chapter 5-4.

46.2 Americans With Disabilities Act (ADA) Compliance: No Contractor, or Contractor's agent
shall engage in any discriminatory employment practice against individuals with disabilities as defined
in the ADA.

|:| Accepted as written |:| Not Accepted as written. See comments below

47.

MINORITY AND WOMEN OWNED BUSINESS ENTERPRISE (MBE/WBE) PROCUREMENT
PROGRAM

47.1 All City procurements are subject to the City’s Minority-Owned and Women-Owned Business
Enterprise Procurement Program found at Chapters 2-9A, 2-9B, 2-9C and 2-9D of the City Code. The
Program provides Minority-Owned and Women-Owned Business Enterprises (MBEs/WBEs) full
opportunity to participate in all City contracts.

47.2 If any service is needed to perform the Contract and the Contractor does not perform the service
with its own workforce or if supplies or materials are required and the Contractor does not have the
supplies or materials in its inventory, the Contractor shall contact the Department of Small and Minority
Business Resources (DSMBR) at (512) 974-7600 to obtain a list of MBE and WBE firms available to
perform the service or provide the supplies or materials. The Contractor must also make a Good Faith
Effort to use available MBE and WBE firms. Good Faith Efforts include but are not limited to contacting
the listed MBE and WBE firms to solicit their interest in performing on the Contract; using MBE and
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WBE firms that have shown an interest, meet qualifications, and are competitive in the market; and
documenting the results of the contacts.

|:| Accepted as written |:| Not Accepted as written. See comments below

48. NON-SOLICITATION

48.1 During the term of the Contract, and for a period of six (6) months following termination of the
Contract, the Contractor, its affiliate, or its agent shall not hire, employ, or solicit for employment or
consulting services, a City employee employed in a technical job classification in a City department
that engages or uses the services of a Contractor employee.

48.2 In the event that a breach of this paragraph occurs the Contractor shall pay liquidated damages
to the City in an amount equal to the greater of: (i) one (1) year of the employee’'s annual
compensation; or (i) percent of the employee’s annual compensation while employed by the City.
The Contractor shall reimburse the City for any fees and expenses incurred in the enforcement of this
provision.

48.3 During the term of the Contract, and for a period of six (6) months following termination of
the Contract, a department that engages the services of the Contractor or uses the services of a
Contractor employee will not hire a Contractor employee while the employee is performing work under
a contract with the City unless the City first obtains the Contractor’'s consent.

48.4 In the event that a breach of this) occurs, the City shall pay liquidated damages to the Contractor

in an amount equal to the greater of: (i) one (1) year of the employee’s annual compensation or (ii)
percent of the employee’s annual compensation while employed by the Contractor.

|:| Accepted as written |:| Not Accepted as written. See comments below

49. PERFORMANCE BOND. The Contractor shall provide a Performance Bond in an amount equal to one
hundred percent (100 %) of the Agreement amount within fourteen (14) calendar days of notice of
award. The Performance Bond serves as security for the faithful performance of all of the Contractor’s
obligations under the Agreement. The Performance Bond shall be issued by a solvent company
authorized to do business in the State of Texas, and shall meet any other requirements established by
law or by the City pursuant to applicable law. The Surety must obtain reinsurance for any portion of the
risk that exceeds ten percent (10%) of the Surety's capital and surplus. For bonds exceeding
$100,000, the Surety must also hold a certificate of authority from the U.S. Secretary of the Treasury or
have obtained reinsurance from a reinsurer that is authorized as a reinsurer in Texas and holds a
certificate of authority from the U.S. Secretary of the Treasury. The Performance Bond shall remain in
effect throughout the term of the Agreement and shall be renewed for each respective extension.

|:| Accepted as written |:| Not Accepted as written. See comments below
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Authorized Signature
| have reviewed the information contained herein and indicated our acceptance or non acceptance of the

terms. | understand that non acceptance of any term herein may cause my company’'s proposal to be
deemed non-responsive.

Firm Name:

Authorized Representative (Type Name/Title)

Authorized Representative Signature:

Vendor Code:
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The City of Austin (“City”) and (“Contractor”) hereby

agree that the following terms and conditions are made a part of the parties’ Third Party
Administration, to go into effect on January 1, 2013 (such contract, exhibits and attachments are
collectively referred to herein as “Contract™), for all purposes. The parties acknowledge that this
Section 0640 is required by the federal Health Insurance Portability and Accountability Act of 1996
(“HIPAA™).

The parties acknowledge and agree that Contractor, in performing its duties under the Contract,

will receive individually identifiable protected health information as defined in Section 14 below
(referred to as “Protected Health Information” or “PHI”), from City and from City's contractors or
enrollees, and will create, receive or use PHI on the City’s behalf. Contractor agrees to maintain the
privacy and security of such PHI as required by all applicable laws and regulations, including but not
limited to HIPAA and the privacy and security regulations adopted under HIPAA. Without limiting
the foregoing, Contractor agrees to the following:

1.

Use of PHI: Contractor shall not and shall ensure that its directors, officers, employees,
contractors, and agents (referred to collectively as “Contractor’s Agents”) do not use PHI
other than as expressly permitted by the Contract, or as required by law. Specifically,
Contractor shall use PHI only for the following purposes: receive and process claims for
payment for all eligible Plan participants; maintain claims history and patient profiles;
maintain current eligibility data on all Plan participants; and for the proper management and
administration of its internal business processes that relate to its responsibilities under the
Contract, and to fulfill its legal responsibilities. In addition, Contractor agrees that it will
not sell PHI, including patient or enrollee lists, nor use any PHI to engage in “marketing,”
as such term is defined in Section 164.501 of Title 45, U.S. Code of Federal Regulations.
The term “marketing” includes, but is not limited to, the distribution of or mailing by
Contractor or its affiliates of correspondence to City enrollees or their beneficiaries.

Disclosure of PHI:

a. Disclosure to Third Parties. Contractor shall not and shall ensure that Contractor’s
Agents do not disclose PHI to any other person or entity (other than members of
Contractor’s workforce as specified in subsection b. of this Section), unless disclosure is
required by law, and as approved by City in writing. Any such disclosure shall be made
only upon the written agreement of the subcontractor to be bound by the provisions of
the Contract, for the express benefit of Contractor and City.

To the extent that Contractor discloses PHI to a third party, Contractor must obtain,
prior to making any disclosure:

1. reasonable assurances from such third party that PHI will be held confidential as
provided in the Contract, and only disclosed as required by law or for the purposes
for which it was disclosed to such third party; and
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2. an agreement from such third party to immediately notify Contractor of any
breaches of the confidentiality of PHI, to the extent it has obtained knowledge of
such breach.

b. Disclosure to Workforce. Contractor shall not disclose PHI to any member of its
workforce unless Contractor has advised such person of Contractor’s obligations under
the Contract, and of the consequences for such person and for Contractor of violating
them. Contractor shall take appropriate disciplinary action against any member of its
workforce who uses or discloses PHI in contravention of this Contract.

3. Safequards: Contractor shall implement all appropriate safeguards to prevent use or
disclosure of PHI other than as permitted by the Contract. Contractor shall provide City
with such information concerning the safeguards as City may from time to time request and
shall, upon reasonable request, give City access for inspection and copying to Contractor’s
facilities used for the maintenance and processing of PHI, and to its books, records,
practices, policies, and procedures concerning the use and disclosure of PHI. In addition,
Contractor and Contractor’s Agents shall comply with the minimum necessary
requirements set forth in the HIPAA privacy regulations when using or disclosing PHI.
Contractor also agrees to mitigate, to the extent possible, any harmful effects of an
improper use or disclosure of PHI by Contractor in violation of the requirements of the
Contract.

4. Accounting of Disclosures:

(@) Contractor shall maintain a record of all PHI disclosures made other than for the
permitted purposes of the Contract, including the date of disclosure, the name and, if
known, the address of the recipient of the PHI, a brief description of the PHI disclosed,
and the purposes of the disclosures.

(b) Within ten (10) calendar days of notice by City to Contractor that City has received a
request for an accounting of disclosures of PHI regarding an individual, Contractor shall
make available to City such information as is in Contractor’s possession and is required
for City to make the accounting.

5. Reporting of Disclosures of Protected Health Information: Contractor shall, within five
(5) business days (Monday - Friday) of becoming aware of a use or disclosure of PHI in
violation of this Contract by Contractor or Contractor Agents, report such disclosure or use
in writing to Don Ellison in the Employee Benefits Division of the City’s Human Resources
Department and describe remedial action taken or proposed to be taken with respect to such
use or disclosure.

6. Contracts by Third Parties: Contractor shall enter into an agreement with any agent or
subcontractor that will have access to PHI that is received from, or created or received by
Contractor on behalf of City, in which such agent or subcontractor agrees to be bound by
the same restrictions, terms, and conditions that apply to Contractor under this Contract.
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Disclosure to U.S. Department of Health and Human Services: Contractor shall make
its internal practices, books and records, including policies and procedures, relating to the
use and disclosures of PHI available to the Secretary of the United States Department of
Health and Human Services, for purposes of determining compliance with HIPAA.

Access by Individuals: Within ten (10) calendar days of receipt of a request by City,
Contractor shall permit any individual whose PHI is maintained by Contractor to have
access to and to copy his or her PHI, in the format requested, unless it is not readily
producible in such format, in which case it shall be produced in hard copy format. In the
event any individual requests access to PHI held by Contractor directly from Contractor,
Contractor shall, within two (2) days forward such request to City. Any denial of access to
the PHI requested shall be the responsibility of City.

Correction of PHI: Contractor agrees to make any amendments to PHI that the City
directs or agrees to under HIPAA. City shall provide Contractor with written instructions
regarding any such amendment.

Amendment: Upon the enactment of any law or regulation affecting the use or disclosure
of PHI, or the publication of any decision of a court of the United States or Texas relating
to any such law, or the publication of any interpretive policy or opinion of any
governmental agency charged with the enforcement of any such law or regulation, City
may, by written notice to Contractor, amend this Contract in such manner as City
determines necessary to comply with such law or regulation. If Contractor disagrees with
any such amendment, it shall so notify City in writing within thirty (30) days of the date of
the notice. If the parties are unable to agree on an amendment within thirty (30) days
thereafter, either of them may terminate the Contract upon written notice to the other.

Breach: Without limiting the rights of the parties under the Contract, should Contractor
breach any of its obligations under this Amendment, City may, at its option:

a. Exercise any of its rights of access and inspection under this Contract;

b. Provide Contractor with notice of the breach and an opportunity to cure such breach
within thirty (30) calendar days of the notice of breach. If Contractor fails to cure the
breach to City’s satisfaction within such cure period, City may terminate the Contract
by providing written notice to Contractor. If Contractor cures the breach within the cure
period, City may require Contractor to submit to a plan of monitoring and reporting of
uses and disclosures of PHI, as City may determine necessary to maintain compliance
with this Amendment. Any such monitoring plan shall be made a part of the Contract;

c. Immediately terminate the Contract, with or without an opportunity to cure the breach;
or

d. If termination is not feasible, report the breach to the Secretary of the United States
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Department of Health and Human Services.

City’s remedies under this section and Contract shall be cumulative, and the exercise of
any remedy shall not preclude the exercise of any other.

12. Procedure Upon Termination.

(1) Except as provided in paragraph (2) below, upon termination of the Contract, for any
reason, Contractor shall return or destroy all PHI received from City, or created or
received by Contractor on behalf of City. This provision shall also apply to PHI that is
in the possession of subcontractors or agents of Contractor. Contractor shall retain no
copies of the PHI.

(2) In the event that Contractor determines that returning or destroying the PHI is not
feasible, Contractor shall provide to City written notification of the conditions that
make return or destruction infeasible. Upon agreement by City that return or
destruction of PHI is not feasible, Contractor shall extend the protections of this
Contract to such PHI and limit further uses and disclosures of such PHI to those
purposes that make the return or destruction infeasible, for so long as Contractor
maintains the PHI.

13. Indemnification. Contractor shall indemnify and hold harmless City from and against any
and all costs, liabilities, losses, damages and expenses (including, but not limited to,
reasonable attorneys’ fees) resulting from any claim, lawsuit or proceeding brought by a
third party against City and arising from or related to a breach or alleged breach by
Contractor or Contractor’s Agents of the obligations referenced herein. Contractor’s
obligation to indemnify shall survive the expiration or termination of the Contract.

14. Definitions for Use in this Addendum:

(@) Individually Identifiable Health Information shall mean information that is a subset of
health information, including demographic information collected from an individual,
that:

(1) is created or received by a health care provider, health plan, employer, or
healthcare clearinghouse; and

(if) relates to the past, present, or future physical or mental health or condition of an
individual; the provision of healthcare to an individual; or the past, present, or
future payment for the provision of healthcare to an individual; and (a) identifies
the individual, or (b) with respect to which there is a reasonable basis to believe
the information can be used to identify the individual.

(b) Protected Health Information shall mean Individually Identifiable Health Information
that is (i) transmitted by electronic media; (ii) maintained in any medium constituting
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electronic media; or (iii) transmitted or maintained in any other form or medium.
“CITY”
CITY OF AUSTIN, A Home Rule Municipality

Signature:

Printed Name:

Title:

“CONTRACTOR?”

Signature:

Printed Name:

Title:
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