
ATTACHMENT 3
AFFIDAVIT

Entities submitting qualification statements, including their agents and representatives, shall not undertake any activities or actions to promote or advertise their qualification statement to any member of the Austin City Council or City staff except in the course of City-sponsored inquiries, briefings, interviews, or presentations between the qualification statement submission date and award by City Council.  Any violation of this provision may result in disqualification of the entity.  Entity shall execute by signature the following Entity’s Affidavit of Non-Collusion, Non-Conflict of Interest, and Anti-Lobbying and return the signed affidavit with their qualification statement.  The Affidavit form follows.
Anti-Lobbying and Procurement. Article 6, Chapter 2-7, Austin City Code, prohibits lobbying activities or representations by the Responder between the date that the Request for Qualifications (RFQ) is issued and the date of contract execution. The text of the pertinent City Ordinance may be viewed at http://www.cityofaustin.org/edims/document.cfm?id=161145 .
(1) Definitions 
 (A) "Authorized Contact Person" means the Project Manager listed in the Cover Letter of the RFQ, or other persons specifically named and designated in the RFQ as the contact for questions and comments regarding the RFQ. 

(B) "No-Contact Period" means the period of time from the date the RFQ is issued until a contract is executed. If the City withdraws the RFQ or rejects all responses with the stated intention to reissue the same or a similar RFQ for the same or similar project, the no-contact period continues during the time period between the withdrawal and reissue. 

(C) "Response" means a statement of qualifications. 

(D) "Respondent" means a person responding to a City solicitation including a bidder, a quoter, responder, or a proposer. The term "respondent" also includes: 

(i) an owner, board member, officer, employee, contractor, subsidiary, joint enterprise, partnership, agent, lobbyist, or other representative of a respondent; 

(ii) a person or representative of a person that is involved in a joint venture with the respondent, or a subconsultant in connection with the respondent’s response; and 

(iii) a respondent who has withdrawn a Response or who has had a Response rejected or disqualified by the City. 

(E) "Representation" means a communication related to a response to a council member, official, employee, or City representative that is intended to or that is reasonably likely to: 

(i) provide information about the Response; 

(ii) advance the interests of the Respondent; 

(iii) discredit the Response of any other respondent; 

(iv) encourage the City to withdraw the RFQ; 

(v) encourage the City to reject all of the responses; 

(vi) convey a complaint about a particular response; or
(vii) directly or indirectly ask, influence, or persuade any City official, City employee, or body to favor or oppose, recommend or not recommend, vote for or against, consider or not consider, or take action or refrain from taking action on any vote, decision, or agenda item regarding the solicitation.
(F) “City” means Owner. 
(2) Restrictions on Contacts. 
(A) During a no-contact period, a Respondent shall make a representation only through the authorized contact person. 

(B) During the no-contact period, a Respondent may not make a representation to a City official or to a City employee other than to the authorized contact person. This prohibition also applies to a vendor that communicates and then becomes a Respondent. 

(C) The prohibition of representation during the no-contact period applies to a representation initiated by a Respondent, and to a representation made in response to a representation initiated by a City official or a City employee other than the Authorized Contact Person. 

(D) If the City withdraws an RFQ or rejects all Responses with a stated intention to reissue the same or similar RFQ for the same or similar project, the no-contact period shall expire after the ninetieth day after the date the RFQ is withdrawn or all Responses are rejected if the RFQ has not been reissued during the 90-day period.
(E)  For a single vendor award, the no-contact period shall expire when the first of the following occurs:  contract is executed or solicitation is cancelled

(F)  For a multiple vendor award, the no-contact period shall expire when the last of the following occurs:  all contracts are executed, negotiations have been fully terminated, or the ninetieth day after the solicitation is cancelled.

(G)  The purchasing officer or the director may allow respondents to make representations to city employees or city representatives in addition to the authorized contact person for a solicitation that the purchasing officer or the director finds must be conducted in an expedited manner; an expedited solicitation is one conducted for reasons of health or safety under the shortest schedule possible with no extensions.  The purchasing officer’s or director’s finding and additional city employees or city representative who may be contacted must be included in the solicitation documents.

(H)  Representation to an independent contractor hired by the City to conduct or assist with a solicitation will be treated as representations to a City employee.

(I)  A current employee, director, officer, or member of a respondent, or a person related within the first degree of consanguinity or affinity to a current employee, director, officer or member of a respondent, is presumed to be an agent of the respondent for purposes of making a representation.  This presumption is rebuttable by a preponderance of the evidence as determined by the purchasing officer or director.

(J)  A respondent’s representative is a person or entity acting on a respondent’s behalf with the respondent’s request and consent.  For example, a respondent may email their membership list and ask members to contact council members on the respondent’s behalf.  The members are then acting per respondent’s request and with their consent, and the members have become respondent representatives.
 (3)
Permitted Representations 
(A)  If City seeks additional information from respondent, the Respondent shall submit the representation in writing only to the authorized contact person. The contact person will then distribute the written representation in accordance with the terms of the RFQ. A Respondent cannot amend or add information to a Response after the Response deadline. 

(B)  If respondent wishes to send a complaint to the City, the respondent shall submit the complaint in writing only to the authorized contact person.  The authorized contact person will then distribute a complaint regarding the process to members of the City Council or members of the City board, to the director of the department that issued the solicitation, and to all respondents of the RFQ.  However the director shall not permit distribution of any complaint that promotes or disparages the qualifications of a respondent, or that amends or adds information to a response.  A determination what constitutes promoting or disparaging the qualifications of a respondent or constitutes amending or adding information is at the director’s sole discretion.  
(C) If a Respondent submits a written inquiry regarding an RFQ, the authorized contact person will provide a written answer and distribute both the inquiry and answer to all Respondents on the RFQ. 

(D) If a Respondent does not receive a response from the authorized contact person, the Respondent may contact the director as appropriate. 
(E)  A respondent may ask a purely procedural question, for example a question regarding the time or location of an event or where information may be obtained, of a City employee other than the authorized contact person.  No suggestions or complaints about the contract process that constitute a representation to a City employee is allowed.  A respondent may not ask a procedural question to a Council member, a council member’s aide, or of a City board member except in a meeting held under the Texas Government Code, Chapter 551 (Open Meetings Act).
(F)  The Anti-Lobbying ordinance allows representations:


(1)  made at a meeting convened by the authorized contact person, including meetings to evaluate responses or negotiate a contract;


(2)  required by protest procedures for vendors;


(3)  made at a protest hearing;


(4)  provided to the Small & Minority Business Resources Department in order to obtain compliance with the MBE/WBE Procurement Program Ordinance;


(5)  made to the City Risk Management coordinator about insurance requirements for a solicitation;


(6)  made public at a meeting held under the Open Meetings Act; or


(7)  made from a respondent’s attorney to an attorney in the Law Department in compliance with Texas Disciplinary Rules of Professional Conduct.

(G)  Nothing in the Anti-Lobbying Ordinance prohibits communications regarding the solicitation between or among City official or City employees acting in their official capacity.

(H)  A contribution or expenditure defined in Chapter 2-2 (Campaign Finance) is not a representation.

(4) Contract Voidable. If a contract is awarded to a Respondent who has violated these Anti-Lobbying & Procurement provisions, the contract is voidable by the Owner. 
(5) 
Debarment. If a Respondent has been disqualified under these provisions more than two times in a sixty month period the purchasing officer shall debar the responder from responding for a period not to exceed three years, provided the Respondent is given written notice and a hearing in advance of the debarment. 

CITY OF AUSTIN

RESPONDER’S AFFIDAVIT OF NON-COLLUSION,

NON-CONFLICT OF INTEREST, AND ANTI-LOBBYING FOR

RFQS NO. CLMP107
Traffic Signal Retiming Analysis – Off Peak
State of Texas

County of Travis

The undersigned “Affiant” is a duly authorized representative of the Responder for the purpose of making this Affidavit, and, after being first duly sworn, has deposed and stated and hereby deposes and states, to the best of his or her personal knowledge and belief as follows:

The term “Respondent”, as used herein, includes the individual or business entity submitting the response and for the purpose of this Affidavit includes the directors, officers, partners, managers, members, principals, owners, agents, representatives, employees, other parties in interest of the Respondent, and anyone or any entity acting for or on behalf of the Respondent, including a subconsultant in connection with this response.  

The terms “City” and “Owner” are synonymous.

1. Anti-Collusion Statement.  The Respondent has not and will not in any way directly or indirectly:

a.
colluded, conspired, or agreed with any other person, firm, corporation, respondent or potential respondent to the amount of this response or the terms or conditions of this response. 
b.
paid or agreed to pay any other person, firm, corporation, respondent or potential respondent any money or anything of value in return for assistance in procuring or attempting to procure a contract or in return for establishing the prices in the attached response or the response of any other respondent.

2.
Preparation of Invitation for Response and Contract Documents.  The Respondent has not received any compensation or a promise of compensation for participating in the preparation or development of the underlying response or contract documents.  In addition, the Respondent has not otherwise participated in the preparation or development of the underlying response or contract documents, except to the extent of any comments or questions and responses in the solicitation process, which are available to all respondents, so as to have an unfair advantage over other respondents, provided that the Respondent may have provided relevant product or process information to a consultant in the normal course of its business.

3.
Participation in Decision Making Process.  The Respondent has not participated in the evaluation of responses or proposals or other decision making process for this solicitation, and, if Respondent is awarded a contract hereunder, no individual, agent, representative, consultant or sub contractor or consultant associated with Respondent, who may have been involved in the evaluation or other decision making process for this solicitation, will have any direct or indirect financial interest in the Contract, provided that the Respondent may have provided relevant product or process information to a contractor or another consultant in the normal course of its business.

4.
Present Knowledge.  Respondent is not presently aware of any potential or actual conflicts of interest regarding this solicitation, which either enabled Respondent to obtain an advantage over other Respondents or would prevent Respondent from advancing the best interests of OWNER in the course of the performance of the Contract.

5.
City Code.  As provided in Sections 2-7-61 through 2-7-65 of the City Code, no individual with a substantial interest in Respondent is a City official or employee or is related to any City official or employee within the first or second degree of consanguinity or affinity.

6.
Chapter 176 Conflict of Interest Disclosure.  In accordance with Chapter 176 of the Texas Local Government Code, the Respondent:

a.
does not have an employment or other business relationship with any local government officer of OWNER or a family member of that officer that results in the officer of family member receiving taxable income;

b.
has not given a local government officer of OWNER one or more gifts, other than gifts of food lodging transportation or entertainment accepted as a guest, that have an aggregate value of more than $250 in the twelve month period preceding the date the officer becomes aware of the execution of the Contract or that OWNER is considering doing business with the Respondent.

As required by Chapter 176, Respondent must have filed a Conflicts of Interest Questionnaire with the Purchasing Department no later than the seventh business day after the commencement of contract discussions or negotiations with the City or the submission of a Response, response to a request for proposals, or other writing related to a potential contract with OWNER.  The questionnaire must be updated not later than the seventh day after the date of an event that would make a statement in the questionnaire inaccurate or incomplete.  There are statutory penalties for failure to comply with Chapter 176.

7.
Anti-Lobbying Ordinance.  As set forth in Attachment 2 of the solicitation documents, between the date that the Invitation for Response was issued and the date of full execution of the Contract, Respondent has not made and will not make a representation to a member of the City Council, a member of a City Board, or any other official, employee or agent of the City, other than the authorized contact person for the solicitation, except as permitted by the Ordinance

If the Respondent cannot affirmatively swear and subscribe to the forgoing statements, the Respondent shall provide a detailed written explanation in the space provided below or, as necessary, on separate pages to be annexed hereto.

Signature: _____________________________
Date: _________________________

Printed Name: ____________________________

Title: ___________________________________

Firm/Entity: ______________________________

Subscribed and sworn to before me this ____ day of ________, 20__.

______________________________

My Commission Expires ______________

Notary Public

RESPONDENT’S EXPLANATION:

______________________________________________________________________________

______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
Include the entire Affidavit, Pages 5 – 7.
END
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